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MR IRWN Good norning, |adies and
gentlenen. M/ name is WII Irwin. [|'mone of
the menbers of the teamthat prepared the
proposed rul emaki ng that appeared in the
Federal Register on January 12 that we're here
to discuss today. There was a notice of
today's nmeeting in the January 21st Federal
Regi ster, pages 60, 62 and 63.

In anmnute | will ask the other
nmenbers of the teamto introduce thensel ves,
but for the noment, I'd like to outline how we
plan to proceed today and establish a few
ground rul es.

The notice of the neeting stated that
we are here today to discuss the proposed rul e
and to receive public comments. W have
prepared an agenda of the Order that we plan to
follow in discussing the proposed rules. |If
you don't have one, | have an extra, and there
are others at the door. You will see that
there will be an overview of the proposed rul es
at the beginning, and then there are tinmes
al l ocated for the discussion of each of the
various subject natter parts. Depending on how

much interest there is in these various parts,
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4
the times that we've estimated may contract or
expand. W do need to finish, at the | atest,
at 4:00 p.m, however.

Sone peopl e who are attendi ng
i ndi cated in advance that they w shed to nmake
comrents on sone of the proposed rules. W
have a list of those who said they w shed to do
so, and we will call on those people first in
connection with each part to discuss. |If
nobody has signed up for a particular part,
why, then, that part will be gone through.

W woul d i ke the discussion to be
i nformal and open. Please do understand, and |
need to enphasize this, that none of us on the
teamintends to or, indeed, can conmt or bind
the Department to any interpretation of any of
these proposed rules. W're actually here to
hear your concerns about the proposed rul es and
toclarify themto the extent we can so that
you may prepare witten comrents for subnission
by the March 15, 1999 deadline, if you w sh
to. But none of our answers should be taken as
gospel . W aren't the policynakers who wll
deci de what the final rules will provide and,

in any event, how they're inplenented and
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5
interpreted will depend on the circunstances of
the situation when it arises.

In ny own place, since |I'mone of the
judges on the Board of Land Appeal s that may be
called on to decide on howto supply the rules
in various cases, you can understand that | do
not and cannot speak for the Board of Land
Appeal s. Indeed, until there's a specific
appeal , even ny own opinions are necessarily
tentative.

The meeting will be transcribed by
M. Beard and will be nade part of the
rul enaki ng record.

In addition to participating today, |
do urge you to submt your witten comrents on
the proposed rules on or before March 15 to one
of the addresses that is on page 1930 of the
January 12 Federal Register notice.

M/ principal assignnent today is to
serve as noderator of the meeting, being
responsible for facilitating the discussion and
nmonitoring the time and trying to keep us on
schedul e.

Pl ease help us and M. Beard by

telling us your nane when you speak and when
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6
you ask a question so that we can renenber who
you are.

I will try to be flexible, but if I
find it necessary to suggest that we bring a
particular topic to a close or to curtail the
di scussion, | will let you know | brought a
gavel but | don't expect to have to use it. |
trust that with everybody's cooperation we'll
all have a chance to speak and we'll al
benefit fromthe discussion.

Are there any questions or
suggestions so far?

I would like now for the nmenbers of
the teamwho are present today, and not all of
us could be, to introduce thensel ves and say
where they work, then | will ask Ken Vogel to
gi ve the overvi ew presentation | nentioned,
then | will ask each of the team nenbers who's
listed on the agenda to briefly introduce the
topic for which he or she is listed, to call on
those who registered their interest in naking
comrents on that topic and handl e any questions
for discussion that you would like to have.

Ken, woul d you introduce yourself

first? We will go down the table and we'l|l
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MR VOGEL: |'mKenneth Vogel. |'m
the Chief of the Ofice of Enforcenent in the
Royal ty Management Programin Lakewood,

Col or ado.

MB. JOHNSON: |' m Karen Johnson. |
work in Conpliance Verification Branch or
di vision in Lakewood, Col orado.

MR CLARK M nane is Platte d ark.
Those of you that have been to the previous
neetings may recognize that |'ma fresh face,
new face. Hugh Hlliard, who was the Team
Leader of this team has been reassigned to the
Assistant Secretary's office and | have
replaced himas the Acting Chief of the Appeal s
Dvision in MV5, and also inherited his role as
the Team Leader of this team So ny nane is
Platte dark and | basically replaced Hugh
Hlliard.

MB. INDERBITZIN Good norning. |'m
Sarah Inderbitzin. | work for the Ofice of
Solicitor in Washington D. C

MR ITRWN Ken.

MR MLANO [|'mPatrick Mlano --

MR IRNN Ch, I"'msorry, Pat.
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MR MLANO [|I'mwith Rules and
Publications in Lakewood, Col orado.

MR VOCGEL: The goals for this rule
that we had was -- were really twofold, or
per haps even threefold. The first is that we
were hoping to set out a process by which we
could neet the time line that's nandated by the
Federal Gl & Gas Royalty Sinplification &

Fai rness Act which nandates that the Depart nent
decide all royalty appeals within 33 nonths of
their comrencenent. W al so hoped, by
followi ng the recommendati ons of the Royalty
Policy Conmittee, to increase the perceived
fairness of the process. W believe the
process al ways was fair, but we understand
there was sone di sagreenent about that.

Let nme go back to that slide for a
second. And also we wanted to assure the
opportunity to participate state and I ndi an
real parties in interest, those states and
tribes who own federal -- who either own
federal |ands or who receive revenues from
federal lands. This assures themsone rights
to participate.

The principal thing that has changed
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process. The M neral s Managenent Service
continues to participate in the process but it
participants in the infornal resolution process

at the outset of the process rather than

formal ly.

The other change in the Rule is that
there -- because we had to change all the
subparts to which we were -- to which the rules

previously referred, give newrules for

of f shore appeal s, which we could spend a little
bit of time discussing to the extent people are
interested in that.

W' ve changed t he appeal s regarding
royalty-in-kind bills, bills to purchases of
royalty-in-kind oil or gas.

W' ve changed t he appeal process for
civil penalties, and we've al so, again
following the nandate of the Royalty
Sinplification & Fairness Act, changed the
requirenents for sureties which are necessary
for -- prior to beginning an appeal of an order
to pay.

The ot her major change we've made in

the rules is that we have a new process
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regardi ng appeal s for Indian orders. W' ve
gi ven owners of Indian lands the right to
participate in a formal process. The first
part of the process is we've said that |ndian
lessors will be able to ask MV5 to issue
orders. Wiile they always had that right
before, we've now formalized that and said that
they have that right.

The second part of the process is
that we've said that they will be able to
appeal to the Interior Board of Land Appeals if
MVS deci des not to issue an order. And so the
appeal s process actually is a two-way process.

I ndi an | essors can appeal to the Interior Board
of Land Appeal s in cases where MVB does not

i ssue an order, and royalty | essees, payors,
desi gnees, whoever receives an order, can al so
appeal the actual issuance of an order.

For nore information on this part,
you can see on the bottom we've set out which
subpart of the Rule this is in. This is in the
MVB part of the Rule at 30 CFR part 242.

W' ve also fornalized the prelimnary
order process. Again, this is one of

recommendati ons of the Royalty Policy
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Commttee. In it the first thing that happens
is MM5 or the states or tribes will find a
violation. Fromfinding a violation, there's
that now an informal or a formalized infornmnal
process in which whoever finds the violation
will issue a Prelimnary Determnation Letter.
VW're -- I'mgoing to assunme for our tine line
pur poses that occurs on May 1st of this year so
that you can follow al ong how |l ong this process
t akes and how qui ckly we expect to get to
resolution. For this, again, there's also nore
information -- oops -- in 30 CFR part 242.

The next step that happens is,
assumng that a prelimnary order has occurred,
what MVB will do is issue its Prelimnary
Deternination Letter as occurred. Wat MB
will next do is issue an order. And that order
is either issued by MV5 or a del egated state.
And that's issued either to the designee or to
the | essee, dependi ng upon who was audited. |If
it's issued to the | essee, copies are sent to
the designee. That woul d occur approxinately
60 days after the prelimnary decision letter,
determnation letter, rather.

Then the | essee or designee woul d
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have another 60 days to file their notice of
appeal to prelimnary statenent and to pay a
fee in order to appeal, and that would be the
date that the appeal would commence for
pur poses of the 33 nonths of RSFA under this
proposed rule. And for that, that's in 43 CFR
part J in sections 4.905 to 4.911. That's the
begi nning of the process, the docketing
process.

Wiat al so occurs at this time is
sureties need to be posted for all orders to
pay. E ther the |l essee or the designee or
anot her person nust post a surety or
demonstrate financial solvency on behal f of
whoever received that order. The surety is
equal to total amount that's due, including all
the interest for one year forward fromthe date
of the Order. The alternative is to
demonstrate financial solvency, which is a new
concept under the RSFA, and that al so requires
the paynment of a fee. Wiat we have deterni ned
to be financial solvent is a net worth of $300
mllion greater than the debt, and so if we
have a debt of, say, $20 nillion you woul d need

a net worth of $320 nillion. Alternatively, if
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the payor or |essee does not have a net worth
of $300 nillion, what we will do is consult a
financial reporting service, |ike Equifax or
some other one, or we wll use our own program
whi ch woul d do the sane kind of analysis as
those prograns, and determ ne whether that
there was a lowrisk for that type of debt, for
that size of debt. For nore information on
that, it's in 30 CFR part 243.

Ckay. Then the first thing in the
appeal s process is that the D spute Resol ution
D vi sion, which is the MVB division which wll
have the authority to organi ze the appeal
process, wll document the receipt and
determne the timeliness of that receipt of all
the things that | tal ked about earlier.

And then we'll schedule a record
devel opnent and settl enment conference or
conferences. Those conferences either could be
done together or could be done separately.
They can either be in person or over the
t el ephone or both, over a video conference or
what ever woul d wor K.

Under the rul es MVB decides the

timeliness of the filing of a notice of appeal
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in order to speed up that process. And

14

there's

nore i nformation here in 4.914, 915 and 924.

Then for the record devel oprment and

settl enent conferences, the conferences really

are sort of conceptual rather than actual in

the sense that while we've

conference, there could be

called it a

mul tiple

conferences, they could take place over tine,

they could -- they could be conbined record

devel opnent and settlenment at the sane tine.

But in any case, there's a requirement for us

to meet but, again, as | said, the neeting

could be over the telephone. 1t does n

necessarily require travel

by anyone.

ot

VW' ve

tried to set out the rules so that there's no

requirenent of travel on the part of any

| essee.

In addition to MV5 and t he appel | ant,

other parties may participate, and the details

of that you can find in the Rule itself. That

wi |l occur another 60 days after the date of

filing. Al these dates can be extended by

agreenent and that -- and that woul d al so

extend the 33-nonth tinme frame. And then

anot her 30 days after that,

MVB and t he
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appel lant nust file the record or agree to
settle or, again, agree to continue the
three-month time frame.

It's our hope that nost appeals wll
continue to be resolved at this level by
settlenent, by agreement between the parties

If that's not successful, then the
MVS Director will have some choi ces as to what
to do upon seeing the record. The MVB Director
wi |l have a chance to review the record
together with -- and with the advice of all the
parties within MVS who participated in the
devel opnent of that record. At that point, the
MVB D rector can rescind, nodify or concur with
the original order. And that has to be done
within 60 days of the receipt of the record,
which in this case woul d be January 25th of the
year 2,000. And the MVB Director has an
obligation to notify the appellant by that
date. If the MVB Director doesn't, then it's
deened concurred with. The MVS Director also
nust forward the record to the I BLA and that
has to be within 45 days of the receipt of the
record and the decision, or 45 days of the

decision. For nore information here, that's at
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4.929 t hrough 932.

At this point, appellants may file
notice of appeal with the IBLA The process
that we've set up, this is really the first
formal briefing of the case. Up until now, it
really has been an infornmal process of
di scussion and record devel oprent .

The Statenent of Reasons nust be
filed by the appellant with the I BLA within 60
days of the receipt of the decision by the MVB
Director, which -- and |'massunming that it got
sent either electronically or by fax so it was
received i mediately and so 60 days is March 24
of the year 2,000.

In addition to the filing of the
St atement of Reasons, there are al so ot her
processes that are occurring now Lessors and
states al so nay choose at this point to
intervene by filing an intervention brief,
| essors being Indian owners, and that has to be
done within 30 days of the Director's
deci sion. So what we've done is we've set up a
process that the appellant ought to know before
their filing their Statement of Reasons whether

there has been an intervention by the states or
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I ndian | essors so that they have anot her 30
days after that date in order to file their
Statement of Reasons. And for nore information
here, this is in 9 -- 4.933 through 4. 936.

Ckay. Instead of the |BLA making
deci sions, the Assistant Secretary nay,
essentially, at this point, deternine that he
or she wants to take a case. Basically these
are for cases in which there's sone politica
reason for the Assistant Secretary to be
interested, either the Land and M nerals
Managerent Assistant Secretary or the Indian
Affairs Assistant Secretary, as appropriate.
And that has to be done 30 days before the
first brief nust be filed, which generally has
to be at the sane time as the Director's
decision as the intervention briefs can be
filed within 30 days of the Director's
decision. Al the same procedural rules that
apply to IBLA briefings also apply to the
Assi stant Secretary decisions, so that if the
Assi stant Secretary were to be the one nmaki ng
the decision, they still have to follow all the
rules that we're going to tal k about that woul d

apply to the IBLA. This is in 4.937 through
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4.938.

Then we come to the pl eadi ng
process. The first things that occurs is the
appel  ant nust pay another filing fee together
with the Statement of Reasons. And then the
step after that is that answers to the
Statenment of Reasons may be filed by either M5
or lessors or any intervening states and
| essors. And that has to be done within 60
days of the Statement of Reasons

Also if there are any Intervention
Briefs, those have to be answered within 60
days of receipt of the Director's recision or
nodi fication, which is the same date as the
original Statenent of Reasons would have had to
be filed. So, in essence, those are filed
together, answers to the Intervention Briefs
and the Statenent of Reasons, and | assume
typically they woul d be one brief, although |'m
sure the Board has not set out that kind of
detail or thought about that kind of detail on
how it would like briefs filed as of yet. For
nore information here, you should -- you can
find that at 43 CFR 4.939 through 4.942.

Then there may be responsive
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pleadings. |'ve tried to linit the
conplication of this, but I've also tried to
lay out what can occur. Basically anyone has
the right to file an Amcus Brief under these
rules. Nanme also nmust be filed within 60 days
either of the Statenment of Reasons or of the
Intervention Brief. And so, basically, as the
Statement of Reasons follows the Intervention
Brief, that's going to be May 23 through the
year 2, 000.

If there is an Am cus Brief, anyone
who can file a Statement of Reasons or can file
an Intervention Brief may also file a response
to the Amcus Brief or a reply to the answer by
the appellant. And that has to be done within
30 days of the answer or the Anmicus Brief, or
approxi mately June 22 of the year 2, 000.

And then in addition fromthe Am cus
Brief or fromthe reply to the answer of the
response, a person who filed an answer, which
typically woul d be an appel lant, typically
woul d be MV5, may also file a surr reply or a
response to the Amcus Brief. And that has to
occur within 20 days of the reply of the

Anmicus, which in this case is either going to
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be June or July the 12th, dependi ng upon
whether it's a surr reply or a response. For
nore information here, you'll find that at 43
CFR 4.943 or 4.944.

VW go on to what the Rul e now al |l ows,
is that additional evidence will be -- is filed
at this point in the process after -- after, in
essence, there has been some briefing of the
case. Any of the parties may request a hearing
before an admnistrative law judge. And that
has to be done within 30 days of the filing of
all pleadings, or on ny time line, by August 11
of the year 2,000. |If there is a hearing, the
party requesting a hearing nust agree to extend
the 33-nonth period. In addition, the |BLA nay
require additional evidence or argunents,
either witten or oral, and nay nake a referra
to an ALJ, so we've given the power to the |BLA
either to ask for a hearing by an ALJ or to
request the evidence be presented directly to
it.

If the IBLA has made a referral to an
ALJ or the parties has requested a hearing for
an ALJ, it depends upon how the |BLA nakes that

referral, the ALJ may either issue findings or
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i ssue a decision. W've set no particul ar
dates for any of these processes once it gets
to the Board. And this can be found at 4.945
to 4.947.

Then we cone to the decision
process. Now either the IBLA or the Assistant
Secretary cited in the case will decide the
case before appeal time frane ends, and the
appeal tine frame ends on the sane day of the
33rd nonth after the appeal begins, which |
have incorrectly called May -- it was the 30th
right. So May 30th of the year 2002 is the
year by which there has to be a final decision
bet ween the Department, unless that time period
has been extended. That decision is effective
i medi ately unless it provides otherw se.

And if the decision is a decision
that requires recal cul ati on because there's
been a nodification in the original order and
so the anount in the original order was
incorrect, the decision still is final, and any
recal cul ations also are final for the
Departrment, and so the only appeal that can be
nmade fromthe recalculation is to Federa

Court. Again, this is to assure that, by and
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large, we get -- get the cases into court
within the 33 months that the | aw requires.
This can be found at 43 CFR 4.948 to 4.950.

There still is the opportunity for

reconsideration. So it's our hope that, by and
| arge, decisions would not occur at the end of
the 33 nonths or that there is, in fact, time
for reconsideration fromeither of the
parties. It's our hope that in general the
Board will nake its decisions within no nore
than 30 months of the date the appea
comrenced. But any party may ask the IBLA to
reconsider it's decision with an acconpanying
brief, and that has to be done wi thin 30 days
of the receipt of the decision. The opposing
party nmay answer that request for
consi deration, and they have to do that within
15 days of the receipt of the request, and then
the | BLA may reconsi der and, basically, the
standard is in extraordinary circunstances.
Q, alternatively, the Director of the Ofice
of Hearing and Appeals, which is the unbrella
group over the IBLA, or the Secretary may take
jurisdiction over a case and determine it

i nstead of having the | BLA reconsider. And
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you'll find nore information on this in 4.951
to 4.954.

Again, the hope here is that the
reconsideration is actually decided within 33
nont hs because otherwi se it's usel ess.

Finally, for the -- to renind us of
the time limts, the appeal ends at the sane
day of the 33 nonth after the appeal began. So
for an appeal that began on August 30, 1999,
May 30, 2002 woul d be the same day of the 33
nmonths unless it's extended by an agreenent.
Gbviously for appeals that would end on the
30th day of a nonth, | haven't calculated it,
but wherever it ended in February, the 28th day
of that nonth woul d be considered the same as
the 30th day. So it doesn't extend on to the
next nonth, even though there aren't enough
days in the nonth.

For federal oil and gas |eases the
statute requires that if DA does not issue a
final decision by that date the appeal will be
deened decided, and it will be deemed deci ded
with respect to whatever the last formof the
Oder is. Soif there has been no MV5 D rector

nodi fi cation or recision, that would be on the
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original order. |If there has been a
nodi fication or recision by the director, it
woul d be based upon that nodification revision.
VW don't go back to the original order. W go
to the nodification or recision. |If there's
been an I BLA decision but there has been a
request for reconsideration so that's not a
final -- an absolute final decision, it's still
deened final, so that woul d be the decision
that woul d be deermed decided. So whichever is
the last formof the Order, this appeal -- this
rul e proposes that the last formof the O der
be the one that goes on to Federal Court and be
deci ded. That can be found various pl aces
within the Rule, 4.912, 4.956 and through
4. 958.

Finally, for appeals by

royal ty-in-kind purchasers, appeal s by
royal ty-in-kind purchasers are subject to the
Contract Dispute Act rather than to RSFA or to
FOGRVA or to -- under the Leasing Act or
anything el se. So decisions to alter any
amount s due by purchasers are nade by
contracting officers, and then decisions by

contracting officers may, according to the
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statute, be either appealed to the Board of
Contract Appeals or to the Court of Federa
A aims under the Contract Disputes Act. And
that is up to the recipient to determ ne which
one they want to use. E ther they can appea
admni stratively or they can appeal directly to
court. And you can find nmore infornmation on
that on 208.16 in the royalty-in-kind
sections.

Finally, there are al so appeal s rul es
for civil penalties we've had to nmodify as al
the rest of the rules got nodified. Basically
we tried to follow the sane phil osophy either
inthe review of the civil penalty provisions
that the appeals go again to the Office of
Hearings and Appeals so -- rather than to the
MVB Drector. So in any case, if you receive a
notice of nonconpliance, you nay request review
by hearing on the record within 20 days by the
Hearings Division of the Ofice of Hearings &
Appeals. So in all cases, civil penalties get
reviewed by the O'fice of Hearings & Appeal s.
Penal ties do continue to accrue during the
review as they do now, but the appellant may

request, or the person requesting review, my
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request a stay by the ALJ. And all the
appeals -- all the civil penalties provisions
are found at 30 CFR . 241.

MR IRWN Ken, thank you.

W have one nore introduction of a
nmenber of the teamwho was out at the front
tabl e when you cane in. Dixie, could you state
briefly where you work and who you are.

M. PRTCHARD: M nane is Dixie
Pritchard and |'man auditor here in the
Houst on Conpl i ance Di vi si on.

MR IRWN Thank you. Since this
was an overview, if you have questions about
what Ken presented, perhaps you could take them
up as we go through the various subject matter
parts that | would like to start with now And
| would like to do that with asking Platte
Qark to, either fromwhere you' re sitting,
Platte, or up here, nake presentations about
the of fshore operations appeals, and then we'l
nove to royal ty-in-kind, please

MR CLARK This particular part of
the Rule was drafted by a different team
These rul es apply to the offshore operations

whi ch, rather than focusing on royalty and the
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val ue of production, is dealing more with the
operations on the offshore | eases sinilar to
what BLM does on shore. So in section 290 --
30 CFR 290.1, it specifically says that these
are decisions or orders issued under subpart
B. Now subpart B of the Title 30 of the CFR
are the regs that deal with the operations as
di sti ngui shed fromroyal ty nmanagenent issues

The general goal under these
revisions are again to elininate the two
separate |l evels of appeals so that there's no
| onger an appeal to the MMVB Director but rather
you appeal directly to | BLA

Now, in all of the appeals, royalty
managenent and of fshore, historically the bul k
of the appeal s have been settled as
di sti ngui shed from havi ng deci sions issued for
them And this especially applies to these
of fshore operati ons appeals. One of the things
that we enphasize in this rule is that we have
-- you have 60 days to appeal, whereas the
IBLA regs require 30 days. So this
specifically overrides the IBLA rule and gives
you the 60 days to appeal. And the intent is

that during that 60-day period, you woul d
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attenpt to settle this case with the MVB office
that issued the O der.

The other itemthat is a change is
that there's a filing fee here of $150 |ike the
royalty orders that generate appeal s.

Again, the Order is effective pending
the appeal, as a general rule. Oten these
orders are dealing with things that can cause
harm either to individuals or the environnent,
or whatever, it is inportant that they be
enf or ceabl e pendi ng the appeal .

Now, in the offshore area, it also
has civil penalties so, in effect, there's a
dol | ar anount involved. And in that case, the
regs provide that it is possible to provide a
bond so that the Oder -- so that you don't
have to imrediately pay the civil penalty.

Now, the rules allow you to claima waiver of
the $150 filing fee, but in order to acconplish
that you need to denonstrate that it is a
financial burden that nakes it so it's not
practical to pay that $150 filing fee.

And the | ast section here provides
that the way you exhaust your admnistrative

renedies is to appeal to IBLA So that's the
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way you get into court, is by filing this
appeal with the Interior Board of Land
Appeal s.

Are there any questions, or any
comrents, nore preferably? Yes.

MR SCHAEFER  Wen you say you
appeal to the IBLA, as | read this regul ation,
it says then it would go under this new appeal
systemthat we've set up, is that correct, so
that we got the DRD, or is this different?

MR CLARK No. No. First of all,
let ne interject as a suggestion here. Wen we
have a comrent or a question, if you could
state your name for the court reporter, as M.
Hugh Schaefer.

MR SCHAEFER  Thank you.

MR CLARK Basically, you do not use
the royalty appeal rules. You sinply use the
| BLA rul es, other than these 11 sections here
in the part 290 which, again, are not royalty
nmanagenent rules, they're MM5 rules. But -- so
basically you conply with these 11 sections,
and then you just sinply start using the |BLA
rules. |Is that --

MR SCHAEFER That's it. Thank you,
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Platte.

MR CLARK Al right. Nowwe're
going to shift over to the next itemon the
agenda, which is the rules dealing with a
purchaser of royalty-in-kind production. Now,
again, thisis alittle unique as the offshore
appeal s were uni que, and the uni queness here is
that the person, the entity that is dealing
with MVB, so that the entity that MBS is
chall enging or trying to get nmore noney out of,
is not alessee, is not -- did not sign a
| ease, so all of our rules that we're used to
dealing with where we go to the | ease and we go
to the regs that are dealing with | essees,
those provisions are not what controls in these
particul ar appeals. By the way, there are very
few of these. Here we have a refiner, for
i nstance, that woul d be purchasing crude and
the MVB auditor cones al ong and decides the
refiner should have paid nore noney for that
crude. Now, because the refiner is purchasing
personal property, this crude that's been
severed, you have a particular statute that
controls. It's called the Contract D sputes

Act of 1978. It's in 41 USC. And there are
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two factors that we're trying to cover in this
-- these brief set of changes here. e is
that the statute, the Contract D sputes Act,
requires that any clains by the government
agai nst the contractor are subject to a
deci sion by a Contracting Officer, that's in
witing, explaining the decision and the rights
to the party involved. So the regulation here
at -- we're talking about part 208 of Title 30
of the MM regs -- provides in the definition
section, 208.2, it defines who is the
Contracting O ficer and the Contracting
Oficer's decision. Basically, it defines the
Contracting Officer as the MVs Director or
whoever the Director has del egated those
responsibilities to. And the decision of the
Contracting O ficer would basically be the
deci sion coning fromthe MVS auditor.

Now, the real difference here is that
the -- this crude, this manufacturer that --
pardon ne -- refiner that's purchased the
royal ty-in-kind production, instead of
appealing to IBLA this statute, Contract
D sputes Act, provides the purchaser with the

right to appeal to the -- a Board of Contract
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Appeal s. Now the Interior Department already
has an Interior Board of Contract Appeals. And
these regs are designed to focus these appeal s
so that they go to the right tribunal, so
they'll go to the Interior Board of Contract
Appeal s instead of the Interior Board of Land
Appeal s. The statute al so authorizes the
purchaser the right to go directly to court,
whi ch Ken nentioned in the overview, which, in
this case, is the Court of Federal Q ains.

Do we have any comments on this snal
part?

Ckay. W will nove on.

MR IRNN W'Il nove on by going
back to Ken Vogel for discussion of penalties
provisions in 241.

Ken, if you want to cone up, that's
fine. |If you want to work fromthere, that's
fine, too.

MR VOGEL: I'Il try.

MR IRWNN Excuse me. Do we have a
question? If you want to identify yourself.

M5. BRAGG Yes. |'m Patsy Bragg.
Has the Department ever | ooked at or decided

upon the applicability of the Contracts
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D sputes Act with respect to royalty owners?

MR CLARK There has been at |east a
prelimnary look at that question, and it -- ny
understanding is that the production in this
the royalty-in-kind is severed fromthe ground
becones personal property and fits into that
statute, whereas the normal situation, is ny
under st andi ng, has been thought of, is that the
crude, while it's still in the ground, is rea
estate and isn't part of the personal
property. Nowthat's a very, very cryptic
cursory anal ysis, but the question has been
looked at. | think that's your question, has
it -- have we looked at it? Yes, we've |ooked
at the question.

MB. BRAGG So you're saying that a
tentative deci sion has been nmade by the
Departrment that the oil or gas for royalty
purposes is not personalty under the Contract
D sputes Act, is not personal property?

MR CLARK That's what |'m saying.

MB. BRAGG Thank you very nuch.

MR VOGEL: W extensively revised --
this is Ken Vogel again. W extensively

revised part 241, which is the penalty part of
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the MVB Royalty Rules to put theminto plain
Engl i sh, to change the appeal s provision of
themand to nake them conply nore closely with
the original l|anguage of the Federal Gl & Gas
Royal ty Managenment Act of 1982. Basically
there are two kinds of penalties that the --
that | will call FORVA Federal Gl & Gas
Royal Management Act, provides for their --
either subpart -- there's subsection A
penal ties, which are penalties that require a
period of time to correct, a ninimmof 20
days, or there are penalties that are effective
i medi atel y because, generally speaking,
because they're knowing or willful acts, or M5B
bel i eves that the acts were know ng or
willful. And we've set out the procedures for
each of those kinds of sections. Under the
penalties that require a period of time to
correct, MVE has a -- will send a notice of a
violation, which we call the Notice of
Nonconpl i ance. That Notice of Nonconpliance
nmust be conplied with within 20 days, or
whatever time it says in the notice, if MVB
determ nes nore than 20 days is appropriate to

conply with that Notice of Nonconpliance. The
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-- if the penalty is not -- if the violation
is not corrected within the 20-day time period,
the penalties begin to accrue, begin to accrue
on the date of receipt of the Notice of
Nonconpl i ance, not at the end of the 20th day.
So, in essence, there are 20 free days, but it
rel ates back to the original notice. Those
penal ties can increase by tenfold. At the end
of the 40th day after the Notice of
Nonconpl i ance i s received, those penalties can
be up to $500 per violation per day for the
first 40 days, and up to $5,000 per violation
per day for all days after the 40th day. The
appeal s process here is that -- that a
reci pient of a Notice of Nonconpliance may
request a hearing within that 20-day period by
filing a request for a hearing on the record
with the Hearings Division of the Ofice of
Hearings & Appeal s, and that may be done
regardl ess of whether the notice was conplied
with or not. So there used to be a distinction
bet ween notices that were conplied with and
notices that weren't conplied with. Basically
very few peopl e have appeal ed notices that were

conplied with, but in anyway case, there did
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not appear to be any different procedures
whet her the notice was conplied with or not.
There's nothing in the statute that provides
for that difference. And in trying to be
consi stent with the phil osophy behind the
generic rules that we'll be tal king about |ater
that appears nore neutral and nmore fair to have
this decision nade at the departmental |evel
rather than the MVS | evel, these appeal s al so
were to be delegated to the Ofice of Hearings
& Appeal s.

For knowing or willful penalties
there are basically two kinds of knowi ng or
willful penalties. There are penalties under
paragraph C of 30 USC 1719, and those are
either for knowingly or willfully failing to
nmake a payment by the date specified, or
failing or refusing to permt a lawful entry,

i nspection or audit, or knowingly or willfully
failing or refusing to allow access to a | ease
site within five days of production. The
penalties -- the penalties for violation of
that section are up to $10,000 per day per
violation, according to the statute and

regul ations, track the statute.
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The second kind of penalties are
those under -- under 30 USC 1719 (d). These
are penalties that can be up to $25,000 a day,
according to the statute and, therefore, also
to the regul ations, and these are for knowi ngly
or wilfully preparing or maintaining or
provi ding fal se, inaccurate or nisleading
reports or data or notices or affidavits or
records of any other witten information, for
every violation there's a penalty of up to
$25,000 per day. O knowingly or willfully
taki ng, renoving, transporting or using or
diverting any oil and gas froma | ease site
wi thout having authority. | guess theft could
be the plain English way of saying that. Fraud
and theft, basically. O purchasing,
accepting, selling, transporting or conveying
such stolen converted oil or receipt of stolen
goods, in conmon vernacul ar.

I''mnot speaking | oud enough?

(Di scussion off the record.)

MR VOGEL: kay. Again, for
penal ti es under this subsection, under this
section, MVB will send a Notice of

Nonconpl i ance and a Notice of AQvil Penalty at



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
the same tinme, because the penalties are
effective immedi ately; in fact, they may have
al ready begun to accrue. For instance, if a
false statement was filed in January of 1995
MVB discovers it's false in May of 1999, the
penalties may relate back to that original date
of knowi ng or wllful nonconpliance. Again, no
period of time is necessary to correct, no
notice is necessary for there to be a penalty
under the statute. The penalties can apply
retroactively at up to 10,000 or $25, 000 per
day.

Again, a party receiving the notice
of nonconpliance, in this case with the notice
of civil penalty, again may file their -- |
knew there was a reason | turned it off. It
may file a notice of appeal with the O'fice of
Hearings & Appeal s departnent within 20 days of
recei pt.

Al these penalties only apply to oi
and gas | essees on Federal or Indian |ands.
They don't apply to solid mnerals | essees or
geot hernmal steam| essees. These are all under
the Federal G| & Gas Managenent Act. W've

elimnated provisions in which we purported to
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have authority to have civil penalties other
than under the Federal Gl & Gas Royalty
Managerent Act because we couldn't figure out
what the authority was. And it didn't make
sense for us to have a regul ation for which we
couldn't have -- didn't have authority. W
proposed to do that within this rule.

Again, the penalty continues to
accrue. |If the penalties are not paid, they
may accrue interest. In addition, any interest
on the underlying debt continues also to accrue
inthe period of time in which the debt is not
paid. So these penalties are penalties in
addition to any interest that may be due, and
interest may be due on the penalties if they're
not paid pronptly.

If the hearing on the record follows
the rules of the Ofice of Hearings & Appeal s,
if you're adversely affected by the decision of
the admnistrative | aw judge, after the hearing
on the record, you may then appeal that
determnation to the Interior Board of Land
Appeal s under part 4 of 30 C-- of 43 CFR
Subpart E is the section that deals with

appeal s fromthe admnistrative | aw j udge
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deci sions. And then these are al so appeal abl e
to court after a determination by the Interior
Board of Land Appeal s.

| think that's enough on terns of the
general -- MVB may reduce your penalty if you
apply to themto reduce your penalty. That
determnation is by the Associate Drector of
Royal ty Management Program

Are there any questions or comments
on this subpart part?

MR ITRNN W welcome comrents, so
don't hesitate.

MR VOCGEL: That's why we're here.

MR IRWN And as a general matter,
if, as the day goes al ong, you have a conment
that relates back to something that was covered
earlier, we do reserve tine at the end to cone
back with those questions or comments after you
have heard the whole thing. Wether that takes
place at 2:40 to 4:00 or whether it takes place
earlier, we'll see.

Are you and Dixie prepared to go
ahead of the break and be schedul ed? Wuld
that be all right.

M5, JOHNSON:  Yes.
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MR IRWNN Al right. | don't know
how you' ve divided it up, but go ahead.

MB. JOHNSON: W'l see if this
works. |'mjust going to go ahead and go over
the highlights of orders. |'mnot going to go
into the specifics of it. This part is witten
in plain English. The new provisions in the
Royalty Policy Commttee recomrendati ons, such
as the Prelininary Determnation Letter that
will be sent before a formal order is sent.

Al so the recomrendation that orders contain
factual, legal and policy rational e when the

O der is issued so that people know what we
based our order on. It also includes the
Royalty Sinplification & Fairness Act
provisions for federal oil and gas |eases only
regarding state issued orders and notices to

| essees when orders are issued to their

desi gnee. This section distinguishes between
orders and actions that are not orders and what
i s appeal abl e, recomrends that orders to
performrestructured accounting contain an
estimate of additional royalties, allows for
the use of new technol ogies to serve orders and

for the appeal s process, |ike electronic nuil
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and facsinle. And it clarifies the process
for Indian lessors to request that MVB i ssue an
order and clarifies their appeal process when
MVE does not issue an order or issues a
deci sion that they don't agree with. The
Indian lessors will then appeal to |BLA

Any conmments on this section? Yes,

MR MXCGEE Brian McGee. This one
does overlap with the section appeals to the
IBLAwith the definition of orders if that is
i nvol ved. | had some questions. |Is it better
to bring themup under that? | think they're
nore cleanly under the |IBLA procedure. O do
you want to take themright here under this
subpart ?

MR VOGEL: It's up to you.

MR MXCGEE W'Il do both, then. Get
part of it out.

I'mBrian McGee and |' m here on
behal f of the National M ning Association, nore
specifically representing Cypress AVAX M neral s
Conpany and Peabody Hol di ng Conpany. And | was
on the -- | amon the RPC, Royalty Policy

Commttee, as well as having been on the
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Appeal s ADR Subcommittee that started part of
this process, |'mafraid.

Under the orders, these are two small
ones for clarification. | really like, Karen,
the way you phrased on the Prelimnary
Deternination Letter that it will be sent
before an order is issued. But ny reading of
the preanble, and this goes back into the
earlier section at page 1959, it seened much
nore discretionary even in terns of whether a
Prelimnary Determ nation Letter would be
sent. Wen we worked throughout the Committee
level, | think our overriding thesis was to try
and have denands, orders, disputes resolved at
the earliest possible level. There's a strong
feeling that it would really help if we could
resolve themat the -- what we used to call the
prelimnary issue letter stage, now the
prelimnary determination stage. | think we
still feel that way. W feel very strongly
about that, | think in terns of resolution of
facts. | think if there are facts that are in
di spute or arrive, if you can resolve the facts
you m ght have gotten to a different concl usion

on the Order or the purported denmand. So |
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will say that in the report fromthe Appeal s
ADR Subcommittee we did have three sections on
that. | went back and reread it. W did not
suggest that it be mandatory. But | think it
shoul d be sort of the general rule with the
exception being when it is not done. M
readi ng of the preanble commentary was that it
was very permssive and an auditor may, as |
recal | the |l anguage, issue a Prelimnary
Determnation Letter w thout any encouragenent,
that this should be the general rule rather
than the exception

MR CLARK Let me ask you a

question. M general inpressionis that it's
al ready the general rule that they nornally
send an issue letter even under the historical
procedures. Maybe |I'mwong there. Do you
have a feeling about that?

MR MCGEE That is true. R ght now
it is de facto, it is done generally.

MR CLARK  Yes.

MR MXCGEE W felt it was so
i nportant, though, that we wanted to nore

incorporate it into a fornmal acknow edgment

that this is an inportant part of the process.
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It really kicks off the -- after the audit
itself, this is the first thing that really
gi ves any neani ng or substance to a dispute or
ot her prospective feeling of underpayment from
the agency or the states, whoever is conducting
the audit.

MR CLARK It also facilitates this
ADR concept of getting these things resolved so
that the auditor and the conpany can
conmuni cate with each other about what the
i ssue is.

MR MCGEE W really haven't done
the ADRyet. W had a dual charge within the
subcommittee. (One was appeal s/ADR W got to
the appeal s section. MNaybe there's another
half life for the Commttee yet again to | ook
at ADR But our biggest feeling, Pl atte,
honestly, was that dial ogue, communication, if
you can work through these things, you end up
with a bit of a nmutual understandi ng between
the auditors for the state or for the MVB as
well as for the respective conpanies, that you
have a nuch better chance of resolution at that
I evel so that we never even get to the appeal s

side of the legend. And that was our strong
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hope. Then as you have gone through some of
it, that same thesis was agai n whatever the
next stepis, let's take a real good shot at
resolving then so that it never gets to |BLA

So if you could re-look at that, as |
say, ny reading of it was that it was very
perm ssive that the auditors nmay notify the
| essee with respect to a Prelininary
Determ nation Letter as opposed to strongly
encouragi ng it be done.

| did have one other that is involved
as well. I'll speak to solids because that's
where nmost of background is and | know there is
a provision on the oil and gas side and maybe
somebody el se can interject that one. |
presune there probably is one for geothermal as
well. But it has to do with 30 CFR 206, 257
(f), which under the oil and -- excuse me --
the coal provisions provides for a request for
val uation deternmination. | think it is a very
positive vehicle. It is in the same vein as
just nentioned earlier of the thesis of
approaching this and trying to resol ve
disputes. If a lessee has an issue, and

instead of waiting until it went through the
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entirety of an audit cycle into an audit, into
a Prelimnary Determination Letter, then 257
(f) would allow the | essee-payor to come in and
nmake a specific request for a val uation
determ nation, you mght say out of tinme, at
which at the earliest point in time, so that
you can have a resolution and go forward. At
| east you know whet her you're fish or foul.
And the inportant part of that, two parts,
actually, and the |l anguage is quite nandatory.
| could read it but we can each do that
individually. One is that it has to be acted
upon expedi tiously by the agency which, again,
goes to having a nore i mmedi ate answer rather
than a deferred answer. And the other was that
it was an appeal abl e decision. And if one was
unhappy with the outcome, which if we have to
ask the question is it royalty bearing you can
probably presure the outcone, then we could at
least initiate the appellate procedures. And
we could do that anywhere from in the current
situation, before these would be pronul gat ed,
maybe four to five to six years, even earlier,
and be able to get on with business, get on

with our business and get on with your business
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as wel | .

And these are al so concepts, | should
say, and | don't know if there are any state
representatives here today or not, certainly
none that | recognize fromthe Commttee, but
it was these sorts of concerns, too, that the
state representatives on the Appeal s ADR and
don't nean to speak for them I'Il just make ny
own observation about it, that they were very
concerned about, was trying to resol ve these
earlier stages. So both of these comments |
think the states woul d probably concur in
wi thout speaking for them But this one
specifically is one of those issues where the
-- getting an answer, sonetimes we have to
force an answer to try and know how t o conduct
busi ness, because this is not all done in a
vacuum for the respective | essees and payors
W' re structuring deals and transactions and we
can't wait five or six years to know what your
determ nation woul d be. Wat troubles us the
nost is the passage of tine between point A
which is now, and point B, which would be five
or six years fromnow W' ve seen quite an

evol ution and we need to be able to go forward
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in a business sense.
So the current regulation as you're
proposing it, the royalty val uation
determ nation pursuant to 206, 257 (f), | would
read as bei ng designated by your appeal s

regul ati on as not being an order and not bei ng
appeal able. I'mnot sure if you intended

that. You said it a couple times. So

t hought you did do it with direction and
intention, but | would suggest that you
probably cannot, by virtue of these proposed
regul ati ons, obviate an existing regulation
that's already there within the val uation
regul ati ons.

MR IRWN You see -- | just want to
restate so | make sure | understand. Do you
see a contradiction, Brian, between 257 (f),
whi ch says "act on expeditiously and it is an

appeal abl e decision," do you see a
contradiction between that existing provision
and the approval s here that defines order to
excl ude val uation determi nati ons?

MR MXCEE  Yes.

MR IRNN Ddl say that correctly?

MR MXCGEE It's pretty express.
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MR ITRWN Ckay.

MR MCGEE | should give you a
citation. | believe it's 1935, page 1935.
Lower first colum, mdway down there are
exanpl es of that which are not orders. And
then further down there are other exanples.
And down under B at the very bottom on page
1935, first colum, including a valuation
determnation. And | think that that's really
a buzz word, maybe.

MB. INDERBITZIN  Wiere?

MR ITRWN 1935, columm one.

MR MOCGEE At the very bottom And
we tal ked about val uation determninations. |
think that is a termof art that exists in the
current regul ati ons.

MB. INDERBITZIN. There's a conms,
and it says: "Unless it contains nandatory or
ordering language." So the intent was if you
get sonet hing back that just says do what you
want to do, you know, the intent was that we
may | ater on determne that that was wong. |If
you get a letter back that says you may not do
this or you nust do it in X way, then we woul d

consider that to be an order because it had
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mandat ory or ordering | anguage and you woul d,
i ndeed, be able to appeal that. But if it's
informal, contains no mandatory -- contains no
mandat ory | anguage, then you woul d not be able
to appeal that, unless somewhere down the |ine
MVB found a problemwith it and issued an order
to pay.

MR MCCGEE | appreciate that
distinction. If you want me to read F, | would
hope you woul d not be denudi ng 257 (f) by
virtue of this sort of equivocation |anguage,
and then when | receive -- put in a request
under 257 (f), | get back the general sluff,
and therefore it's not responsive to 257 (f).

There is, you know, first |ine,
"Lessee nay request a value deternination."
It's exactly the sane | anguage that you're
using here but you're putting a different spin
toit that would seemto entitle you to cone
back with a soft position which woul dn't have
given ne the val uation determ nation |
specifically came to you asking for in 257.

MB. INDERBITZIN  Then | woul d say
that maybe you're arguing with 257 (f), not

with the appeals rules. W have never set
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forth before what we considered to be a
val uation deternination, and this is where
we're doing it.

MR MCCGEE Well, it's got some very
ni ce | anguage, words like "shall" and -- pretty
affirmative.

MR IRWN Language you like.

MR MCGEE Well, frankly, it's your
| anguage.

MB. INDERBITZIN It doesn't define

what the valuation determnation has to

contain. It seenms to me we're tal king about
what -- what you want a val uation determ nation
to contain.

MR MGEE It mght be easier, sir,
if youread F. | hope you have, but after the
MVS issues its determ nation | essee shall make
the adjustnments. There's whole concepts that's
inplicit in this paragraph that we make the
request, we're entitled to stay with the
procedures that we think are appropriate until
you rmake your expeditious determ nation.

Havi ng made the expeditious determnation, we
shall conply with it. Nowthat's pretty

formal, and | woul d hope that that woul d not go
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away, and sonebody on the oil and gas side has
a citation for their role.

MB. INDERBITZIN | believe it would
not go away because if you've got a mandatory
order under that particular section, then you
woul d be able to appeal it.

MR MXCGEE | have to cone in for
mandanus if you didn't give ne a decision, then
| mean this is -- there's something here that
nmakes sense, it's helpful, it's in part of the
entire thesis that we're trying to go forward
with here of having deterninations as early in
the process as possible, then, gosh, darn it,
if we're going do conduct business on it, |
think you ought to be able to stand up and
stand behi nd what ever deci si on you nake today
and not try to keep the flexibility to change
it between now and five and six years from now

MB. INDERBITZIN Well, let ne ask
you this. Wat would you like to see?

MR MCGEE | would like it to stay
exactly the way it is under 257 (F) and not
nmake a val uation determ nation a non-order.

MR IRWNN Do we have clarity

sufficiently on this question to nove on?
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Brian, do you have nore?

MR MCGEE No. Thank you very much

MR ITRNN M. Schaefer:

MR SCHAEFER  This is Hugh
Schaefer. |, too, was on the Appeal s
Subcommittee and | just want to reaffirmwhat
Brian said with respect to the Prelimnary
Deternination Letter. On the Conmttee we
spent a great anount of time, not only with the
facilitating effect that a Prelimnary
Deternination Letter woul d have, but we al so
had a | engthy discussion with the state
representatives about the fact that on their
side the Prelininary Determnation Letter could
becone a very effective tool towards resol ving
an appeal earlier. |'msure you ve all heard
that there was, over the years there's been a
ot of griping by the industry about the fact
that some of these letters are very poorly
witten, and | think we got at least a tacit
under standing fromthe state and the triba
representatives that they saw where these
letters could be inproved in their quality,
style and -- and preciseness woul d nove things

along. And then | think, as Platte said
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earlier, and I want to reaffirmthat, the thing
that he mentioned was exactly what was
di scussed, if we're going into a type of
procedure here where we are always | eaving the
door open on either side to sit down and tal k
about things, a Prelimnary Deternination
Letter being optional with the Department |
think would only sl ow down the process and
really put a crunch on the other time |ines
that we have to observe in this regulation.
Thank you

MR IRWN Let's nove back to the
| arger context. Questions, coments to Karen?
Bri an agai n.

MR MCGEE | just want to foll ow
up. Mybe | can just be alittle bit nore
explicit. | have heard it attributed to the
current director that for solids 30 CFR 206,
257 (f) would no |l onger be utilized, and
there's a refusal to utilize it. | have one
pendi ng now where it's not being utilized.
It's being referred instead to the Royalty
Policy Board, which we all know is guidance
even though it kind of comes down on holy grai

it is not rulemaking, it is only guidance. So
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gui dance fromthe Royalty Policy Board is a | ot
different, | think, in conpliance with 257
(f).

MB. JOHNSON:  Thank you for your
conments. W need to hear them

Are there any other comments on
orders?

MR ITRNN WIIl, we can do it either
way. W could take a snall break now or we can
l et Ken get bonding presented, at |east.

Break, please?

Let nme just say 15 minutes. | won't
say ten and it will dribble on. 1'll say 15
and | would like you back, please.

(Brief recess.)

MR IRNN | wuld like to restart
us. |, at least, find it warmenough in here
that in the spirit of informality, if any of us
woul d like to take of f our jacket, please fee
free. |'mplanning to.

(Di scussion off the record.)

MR IRNN W're noving along. |
woul d like to deal with bonding with Ken Voge
maki ng a presentation, and then what ever

di scussion on that. And then if there's not an
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objection, I'd like to start with, oh, the
rules in 43 CFR subpart J before |lunch and see
how far we get. | know at |east one person
here needs to nmake a plane, and | have said to
you, Schaefer, that he make what ever speeches
he wants to at the outset. He didn't actually
phrase it that way. M apol ogies.

Ken on bondi ng.

MR SCHAEFER | knew | shoul d have
never asked.

MR VOGEL: "Ken on bonding."

MB. INDERBITZIN  Sounds a novi e.

MR VOCGEL: 30 CFR part 243 was al so
extensively revised to change it to plain
English. Hopefully it's actually
under st andabl e.  The princi pal changes to this
part are the addition of the ability of a
appel lant to denonstrate financial sol vency
rather than to actually post a surety. The
Royalty Sinplification & Fairness Act applies
to federal |eases, federal oil and gas | eases,
and it woul d nandate that a financi al
financially sol vent conmpany coul d denonstrate
financial solvency in lieu of posting a surety

for all obligations under the Act which applies
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to obligations concerning production after
Septenber 1, 1996. This rule would apply to
all federal |eases. W' ve asked for comrents
on whether it should also apply to Indian
| eases, but we have not nmade it apply to Indian
| eases for reasons of our trust
responsibility. The way we've attenpted to
define financial solvency, we have the easy way
and the not so easy way. The easy way was that
for any conpany that has a certified financial
statenent which, generally speaking for a
publicly-traded conpany, would be their annua
report, and which denonstrates that they have
over $300 mllion in assets greater than their
potential liability under the orders they have
to the Mneral Managenent Service woul d have
demonstrated financial solvency, find that a
relatively straightforward way that elimnates
nore than half of the orders that we give
because nore than half the orders we give and
far nore than half the dollars that are subject
to order are to conpanies in that category, and
that's why we chose that nunber. It does take
care of the great bul k of our orders.

The other way that -- that we would
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demonstrate -- that a conpany coul d denonstrate
financial solvency was to ask MV5 to check
either with a programand, for instance, the
EPA has a -- has an internal programthat they
use to check on their sureties, or we would
consult a financial reporting service, and from
either of those denmonstrate that the conpany
would be a low risk for a debt of the size of
the debt of the potential order.

So for either one of those two ways,
a conpany coul d dermonstrate financial sol vency
and we woul d be relieved of any obligation to
post sureties for any of its obligations to the
states. That woul d be renewed on an annua
basis as | ong as they had ongoi ng obligations
or potential obligations.

(Di scussion off the record.)

MR VOGEL: Actually, I"'mpretty sure
that was about as far as | wanted to get in
terns of the definitions. The -- thereis a
fee for MV5 to deternine whether a conpany is
financially solvent, which basically is the
cost it would cost MVB to consult a financia
reporting service and the cost to do the

paperwork to file the orders.
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(Di scussion off the record.)
MR IRWN Coments to Ken, or are

you done, sir?

MR VOGEL: | think I'mdone.

MR ITRNN | didn't mean to rush
you. I'msorry.

MR VOCGEL: That's okay. | do think

I'mactually done with what | had to say as a
overvi ew of the new rul e.

Are there any comments? QGeat.

MR IRNN Al right. | amtaking
off ny noderator's hat for a monent and doi ng
ny assignment, which is to go over not all of
subpart J as you read it. Many of you have
come to the two public workshops that we did
| ast year in Denver, and what we thought m ght
be nost hel pful to you is to hear what changes
we have nmade that appear in this proposed rul e
fromthe |ast version you saw in Denver in
March of last year. You will find a lot of
renunbering in this proposed rul e conpared to
the nunber you saw in the previous one. Sone
of that is the result of the plain English
exerci se that the Rule went through to break

t hi ngs down and nake them shorter and to give
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nore headi ngs. Therefore, the nunbers |'ll be
using are the nunbers in the proposed rul e and
not the old nunbers, if you had them And |'l
go reasonably quickly in sonme detail, and then
'l be quite.

In definitions, 4.903, you have new
definitions for affected, for Indian |essor,
for lease and for nonnonetary obligation

In the definition of assessnment, you
will see language that says other than one, two
and three. That's new.

In the definition of nonetary
obligation, you will now see that it refers to
the definition of obligation rather than
listing out all of the different kinds of
paynents, including maintenance, as it did
bef ore.

In the definition of order, we added
the | anguage you now find there about issued by
the MVS Royalty Managerment Program W
substituted the word "recipient"” for all of the
di fferent peopl e who could have gotten an
order. W took out the Oder issued to a
purchaser of royalty-in-kind and, back to a

topic frombefore, we added that a val uation
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determ nation was not equivalent to an order.

Under 4.904, who may appeal, we added
the | anguage except under 4.905, what | may not
appeal . That's a new section

4.906, the "X' office, you will be
happy to know, now has a nane. It is the
D spute Resolution Division. It will be in
Washington. W al so added in 4.906 a
cross-reference to what it neans to be served
in 243.205.

4.907, howdo | file an appeal, we
added the anount of the filing fee. Before we
didn't know what it was. W also added the
provi sion that you can request a reduction or a
wai ver of that fee. W also added that MVB
will do a listing of |essees that a designee
nmust serve

4.911, when does an appeal commence,
we added at the end of that rule a provision
that covers what "comrence" neans if you' ve
have asked for a fee waiver or reduction.
That's in 4.911 C -- excuse ne -- 4.411 C

Wiat will MVB do after it receives an
appeal , 4.914, we added that an MVB deci si on

that an appeal is untimely is appeal able to the
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Board. That's 4.969.

Record devel opnment conference, 4.915,
it used to be you were to schedule it. Now the
schedul i ng shall be done by MV5. W al so added
the concept that it could be conferences, that
it would be a process rather than just a
conf erence.

How will the parties devel op the
record, 4.918, we dropped the | anguage t hat
used to be there that tal ked about documents or
evidence that any party believes are rel evant.
That | anguage is gone now. W added the
exception, which you will find, for evidence
that is privileged or cannot be disclosed under
| aw.

Wiat will parties do if they agree at
a record devel oprmrent conference, that's now
4.919. M will conpile the record and draft
joint Statement of Facts of the issues and file
the record and the statement and the
certification that the record is conpl ete,
unl ess, anong you, you deci de some ot her party
shoul d do that. W al so added that the record
does not include privileged or not disclosable

itens.
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4.921, you'll see that we did not
attenpt to draft a new rul e governi ng
procedures for privileged and confidentia
i nformati on, as discussed in Denver, so we were
left with 4.31 in 43 CFR

Settl enment conferences, 4.924, MB
schedules it.

In 4.927 we del eted the | anguage
after the settlement conference fromthe time
frame in which you could decide to settle an
appeal .

Subnmi ssion of the record by MVB to
the board in 4.932, that was added. It's
simpl y a housekeepi ng provi sion so we know when
we get the record.

May an Assistant Secretary decide an
appeal under 4.937, we added the | anguage at
the end of that, or an intervenor nust file
it's intervention brief to the tining

W changed the | anguage in B fromi f
Assistant Secretary will decide, you nust file
al | subsequent documents -- excuse ne -- the
change to two, you nust file all subsequent
docunents required to the Assistant Secretary.

It used to read all applicable time frames and
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procedures, and then it spelled out several
sections that will apply.

Filing pleading with IBLAis in
4.939. W added a second $150 filing fee.

Look at 4.965 if you want see how t he
filing fees work.

Wiat if | don't tinely file ny
Statement of Reasons, 4.940, the sanction is
now we will dismss the appeal. It used to
say, we'll just not consider the docunent.

4.945, you may request a hearing if
there are issues of fact that could affect the
deci sion. The | anguage used to read, that
could alter the disposition of the appeal.

Sane change of |anguage in 4.946.

Several of these next things that I'm
going to say are related to the next
statement. Wien will |BLA decide ny appeal, in

4.948, it used to say "within 30 nonths." So
that if any party wanted to, after that

deci sion cane out, they could file a petition
for reconsideration. That |anguage is

dropped. The board now has 33 nonths. And the
gui dance, the language in the -- the old

| anguage that said in that 30 nonths "is only
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advi sory to the Board" has been dropped.

Wiat if the |IBLA requires
recal cul ation of royalties, 4.950, we added the
| anguage in subdivision Athat limts that
section to oil and gas |eases under the Royalty
Sinplification & Fairness Act. W also del eted
"or the Tribe" from subsection C

Because of the change of timng for
the Board to decide that | just told you about,
in 4.951, "may a party ask the IBLA to
reconsi der a decision?" W dropped the
requirenent that the party who asks has to
agree to extend the time for the decision by
120 days. That 120 days was the time before.

In 4.952 we dropped the | anguage
requiring you to explain why, if the basis for
your petition for reconsideration unless that
there was new evi dence, or evidence that hasn't
been previously been offered, we dropped the
requi renent to explain why.

Also related to the previous commrent,
we dropped the provision that allowed for you
to request that the I BLA suspend its decision
while it's reconsidering it.

And then al so consistent with the
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previ ous change in 4.954, which now has a
headi ng "On Wiom WI I |BLA Serve a Decision on

Reconsi deration," there used to be |anguage in
that that said we woul d decide the petition for
reconsi deration before appeal, that is before
the 33 nonths. Al of those provisions,
basically, flow from having deci ded that the
Board has 33 nmonths, not 30.

And also related to the | anguage that
you now find in 4.956, "Wat if the Departnent
Doesn't Decide by the Tine the Appeal Ends,"
the | anguage in subsection E now just says an
| BLA decision is final. And if somebody does
ask for reconsideration, the | BLA doesn't have
to answer the petition for reconsideration
bef ore the 33 nonths.

4.957, what is the adninistrative
record if an appeal is being decided, that
| anguage i s added.

4.958, how do | request an extension
of time. It used to be that you coul d not ask
for an extension of tinme to file your
processing fee. Now you can.

4.964, what if | don't serve ny

docunents as |'msupposed to. | believe,
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al though we tal ked about it before, | believe
that the | anguage that says the Board nay
dismss the appeal if there's prejudice to an
adverse party.

4.966 to 968, how do | request a
wai ver or reduction of the fee. That |anguage
didn't used to be there.

4.969, how do | appeal a decision
that ny appeal was not filed on tine with the
MVB, that |anguage is knew.

I'mfinished. At least | think I'm
finished with what | was going to say.

| don't have any particular structure
in mnd for how we do conments on this
section. Sone of these sections in subpart J
I'"'mmore famliar with than others, although
any of us on the teamcan respond if there's a
conment | can't match

M. Teeter, | have pronised M.
Schaefer that he could go first.

MR SCHAEFER | apol ogi ze for
di srupting the schedul e here, but | kind of
t hought we were going to be working on this
appeal s part this morning and |1've got to catch

a plane this afternoon, its only one flight
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that | can catch, so I'ma victimof American
Airlines in nmore ways than one

M/ first commrent deals early on in
the preanble, and on page 1931 the Departnent,
inthe last full paragraph on the third col um
says, "W specifically request comment on
whet her, as an alternative to the procedures
described in this proposed rul enaking, the
current two-level admnistrative appeal process
shoul d be retained with anendrments.” And it
goes on to describe what these anendnents woul d
say.

I've referred to the Secretary's
letter to the Royalty Policy Committee of
Sept enber 22, 1997. And having revi ewed that
carefully, | think it's a fair assunption to
nmake that we were all left with a Secretari al
deci sion that we were going to go forward and
have a rul e which was consi stent, in general
terms, with what the Royalty Policy Committee
recommends. Now ny concern is, with this
statenment, first of all, | find nothing in the
Secretary's letter to say that, however, we're
going to specifically request comment on

whet her or not we shoul d keep the old system or
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refine or go on with the new system | want to
remind the drafting teamand the Department as
a whole that there are a lot of people who
devoted a lot of their own time to working on
this project, and | would say it's fair to say,
went back as far as 1995 to develop this rule.
It was a consensus rule. It was -- states and
the tribes were present, plus input fromthe
Departrment. And | think the one thing that
came through | oud and cl ear before that
commttee is, we are going to have a one-step
appeal process, and | think was the hall mark of
the recomrendation. So just speaking
personal ly as a menber of the Commttee, |'m
very concerned that there's a risk here that
all this work of four to five years is going to
go down the drain and we'll go back and have a
two-step appeal. And | think that woul d be
tragic. | think it would be an insult to the
Citizens who worked on this comittee and --
and to have soneone who maybe wasn't there
during the -- during the Coomittee to come up
with this idea that, well, we aren't quite
ready to let this two-step appeal process go.

| feel that if there was a concern
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within the Departnent as this process was goi ng

forward, and even at the | evel of the

wor kshops, | think we shoul d have been al erted
early on that this is -- this nay or may not
come about. | would strongly urge the
Departrment, and I'Il put this comrent in

witing, that we not go back.

| think the proceedi ngs of the
Comm ttee have anply denonstrated that the
current systemis just fraught w th unfairness
and it just does not work. | know that the
Royalty Sinplification Fairness Act is now
going to speed it up, but | don't honestly
think that a two-step appeal systemis going to
work within the rubric of the Royalty
Sinplification Fairness Act.

And | would say if anybody on the
panel wants to respond, | woul d be nore than
happy to pause at appropriate junctures, but |
trust that at |east the panel understands ny
feeling about this.

And then ny other comrent deals with
-- |1 think there could be a potentially
serious issue with respect to when the appeal

time starts to run. |'mnot an expert on
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adm ni strative procedure, admnistrative | aw,
but |'ve looked at it and studied it |ong
enough that | should know sonet hi ng. But
anyhow, when you file -- when you receive an
order froman agency that directs you to take
specific action, | believe that under
adm ni strative |law that does start appel |l ant
rights noving. And to defer the running of
this time limt because you may have requested
time in which to file a Statement of Reasons
and al so defer the submssion of the filing
fee, | believe does have renotely, at least, a
chilling effect on appellant rights, and
think it may raise serious questions of
adm ni strative due process. | would urge you
to go back and take a | ook at that.

Then the prerogative of the Assistant
Secretary to take a decision at -- away from
the IBLA at the time indicated in the
regulation, | was a little disappointed to see
that -- sonme things that had come up during the
Royalty Policy Coomittee deliberations on this
matter, and then even in the workshops, and
guess | was, as the Bible says, the voice of

one crying in the wilderness, | think all al ong
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during the record of those proceedings |
requested clarification on the frequency with
whi ch an Assistant Secretary woul d take
jurisdiction of a case fromthe | BLA or before
it got tothe IBLA. | believe the record wll
show that it was stated that this would be the
exception rather than the Rule. And | find
nothing in the preanble that confirms that. So
again |I'mconcerned that maybe there could be
the taking the resolution of a case by the I BLA
may be the exception rather than the Rule as
opposed to the Secretary.

And, again, | have given the speech
before, but for the record, I'mgoing to give
it again, but 1'mgoing to shorten it. And
that is, for those of you who have been around
Interior Departmnent adjudication procedures and
everything, do you recall back in the sixties
there was a Congressi onal Comm ssion
established to -- and it was called the Public
Land Law Revi ew Commission. And it not only
adopted things that led to the enactment of
FLPMA, the Federal Land and Policy Managenent
Act, but it also found that there needed to be

a quasi - independent tribunal within the
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Departrment of Interior so that the nunber of
deci sions that -- so that not every decision
that the Departnent issued was going to go to
court. And | think that it was never the
intention of the Commttee, by going to a
one-step appeal process, that we were going to
disturb the findings of that distinguished
body. And, again, | would hope that when the
final rule comes out that we confirmwhat is on
the record, and that is, the Assistant
Secretary taking jurisdiction as a rul e rather
than exception of appeal | think really flies
inthe face fromwhat | think is a excellent
policy that -- that the Departnent adopted,
with the urging of Congress, in having a quasi-
i ndependent tribunal in the Department to
deci de t hese cases.

MB. | NDERBI TZIN:  Hugh, can |
interrupt for just a second and ask a
qguesti on?

MR MXCGEE  Yeah.

MB. INDERBITZIN  Wuld you then
advocate setting out in what circunstances? |
nean, spelling out in what circunstances the

Assi stant Secretary can take an appeal ?
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MR MGEE | think that woul d be
hel pful. In other words, and | was comng to
the point where | think we need to have sone
criteria established as to when an Assi stant
Secretary woul d take jurisdiction. | don't
know t hat that would conpletely solve the
probl em because | think there's some issues in
the Departnent that is probably better that
maybe the Assistant Secretary not make what |
call a judicial-type ruling, but rather let it
pass to the I BLA where we -- | nean it is a
tribunal that deals with the | aw and procedure,
both on the Adm nistrative Procedure Act and
under the various oil and gas |easing acts.
They have |l ongevity on the board. They have
experience. And, you know, not always does an
Assi stant Secretary hang around as long as a
judge on the I BLA hangs around. He sort of
goes with the winds of political fortune. And
| think that, again going back to what the
Public Land Law Revi ew Commi ssi on said, we want
a quasi -i ndependent tribunal that follows the
law and applies it in an evenhanded manner.

The other thing | want to comment on

is-- and in the Secretary's letter at page 2
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under part 4 B where we get into a discussion
of the -- the Commttee, as you recall,
recommended an internal reconmmendation
nmenor andum and then the Secretary said we will

i ssue a nenoranduniletter decision. Again, the

word "decision" | think needs to be clarified,
and | believe that it should not be -- | don't
think it was the intention -- | don't think it

was even the Secretary's intention that the
word "decision" would have any -- any
simlarity to a decision that the MVB D rector
used to issue under the old regul ati ons.
Because if it is going to be interpreted that
way, and if it is a decision, then we run into
some things that, hopefully, we had hoped that
we would avoid. And that is, any decision of
an officer of an agency, particularly the

seni or officer of an agency, has a presunption
of regularity about it, it is entitled to
deference, and that puts a heavier burden of
proof. And when you get into that arena, what
you're really looking at is a decision that
woul d be nmore, under these regul ations,
appropriate for the I BLA to render and not the

D rector.
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VW -- again, one of the principal
findings that the Conmittee recomrended and was
accepted by the RPC was that there will be one
decision. It will be entered decision, quote,
unquote. It will be entered by the IBLA or it
will be entered by the Assistant Secretary,
dependi ng upon the circunstances.

Now coupl ed with that, and while
we're in -- let's nove back up to 4 A on page 2
of the Secretary's letter. W would clarify
that the Prelinnary Statement of |ssues that
appel lants are required to file with their
notice of appeal nust specifically identify
their legal and factual disagreements with MVB
acti on.

Now, if you would, if you have a copy
of the text of the regulation as published in
the Federal Register on January 12 at -- at
section 4.907, which is in the first col um,
and it would be A (2), we get a description of
what a witten prelimnary statement of reasons
nust contain. And that tracks verbati mon the
Secretary's letter; nanely, you nust
specifically identify the |l egal and factual

di sagreenents that you have with the O der.
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And then they refer you to appendi x
J, appendix A to subpart J, part 4, on page
1981. And if you will take a look at this
form or suggested -- it's a form Part 2,
you'll see in brackets,"insert citation to
appl i cabl e case | aw statutes and/ or
regul ations.”" And we see it again in part 3, |
believe it is, the |ast sentence in brackets,
and again in four. Two, three and four.

Now, ny point here is that this was
anot her thing that was debated for a great
amount of tine in the Appeal s Subconmittee.

And | think we need sone clarification first on
what is meant by a decision, and then,
secondly, | feel that in this appendix it's
uncl ear whether or not this is what will be
expected and required of an appealing | essee or
isit just a recommended? That's unclear. But
| think if it's -- if what is going to be

i nspected, the fact that you have put in there
the requirenment about citation to case |aw,
statutes and everything else, |, as a
Secretary, did not require that and | don't
think the regul ati on can either.

And now to kind of go back and just
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sort of wap this up. Let's say that the
Department expects the Prelimnary Statenent of
Issues to contain all the things that are set
forth in appendix A And then we have -- now
we reach up to this issue of what do we nean by
menor andund deci sion? |t would seemto me that
there may be an interpretation taken by the
Departrment, even by a court, Federal Court, to
say, well, look, you submtted your Prelimnary
Statenment of |ssues, you cited the statutes,
the cases and the regul ati ons, we have a
deci sion now and we view this as a decision
within the meaning of the Admnistrative
Procedure Act and, therefore, there is a
rational e basis between facts found and
concl usions made, and that's it, that is
entitled to a presunption of regularity, and so
what we are, we are back nowto a two-step
system W coul d have that decision that may
end up before the IBLA, and what does the |BLA
do with that kind of decision where there may
be a predicate laid in both law, fact, statute,
case law, and then we get a decision of the
D rector.

| would say that at that point --
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well, | don't want to go that far. | just
think we need sone clarification on what was
neant by that.

And thank you very nuch, Judge
lrwin. |'mdone.

MR CLARK Let me push that thought
alittle further. Let's say |BLA doesn't issue
a decision within 33 nonths. Then -- that
you're going to be in court in the posture that
you' re tal king about there. |In other words,
that little cryptic decision that said "I
concur" is going to be the decision that is and
becones part of the record in court and will be
the matter that's under appeal.

MR SCHAEFER \Well, that's right. |
think -- | mean that coul d happen that way and
-- but, again, | think that -- 1'mconfident
that the IBLA once it gets a case on its
docket and the Assistant Secretary doesn't take
jurisdiction of it, | amabsol utely confident
the IBLAwill rule, absolutely.

MB. INDERBITZIN | have a question
al so.

MR MCGEE: Sure.

o)

| NDERBI TZIN  One of |ast things
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you spoke about was, and correct me if I'm
wrong, one of your concerns is that we coul d
end up in court with just a prelininary
Statenment of Reasons that has your citations
and a Director's, say, nodification and nothing
el se?

MR MCGEE Well, you know, | haven't
-- Platte raised that, and | have to think
about that for awhile because | hadn't | ooked
at, you know, boy, if we go down that path what
happens. Frankly, | have not.

MB. | NDERBI TZIN  Because just for
your own -- if you |l ook at the whole, part of
the process tells you what the record is. |If
we don't get an |IBLA decision, and it would
i nclude things you are required to file with
the I BLA, such as your Statenment of Reasons, so
say you had sonething in the prelininary
statenment, you woul dn't be bound by your
Prelimnary Statenent of |ssues by whatever you
cited inthere to begin with. That's the first
point. And the second point would be if you
had a further argument or changed your argunent
or needed to add to your argunent in your

statenment of reasons, that would be part of the
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record that went to court.

MR MGEE Well, | was just going to
say | don't think -- | think before we woul d
get to the point where the | BLA doesn't rule,
then we' ve conpleted the record, we have fil ed
Statement of Reasons and we've had a settlenent
conference, and | would say that |awers on
both sides, if they're worth their salt, are
going to nake sure that they're satisfied with
that record because this case would very well
go to court. So | don't -- you know | -- what
I'"'mworried about is -- what |'mjust worried
about is the way in which this |anguage is used
it may carry a presunption of regularity that
the I BLA would have to deal with in a nanner
that it's really not ripe at that point.

MB. | NDERBITZIN  So your biggest
concern is the deference that mght be given to
any Director action?

MR MCGEE  That's right.

MS. I NDERBI TZIN Ckay.

MR MXCGEE And before that, the
threshold concern is, |'mtroubled by the use
of the word "decision.”" | mean that to nme, as

a lawer, has its own unique character and it
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has -- it's a termthat has been well defined
inthe law, and it is a decision as opposed to
an order.

MB. | NDERBITZIN  Wich woul d get no
def erence? Wuldn't that then be the decision
of the Departnent?

MR MXCEE Wiat?

MB. INDERBITZIN If an order is
uphel d, then that would be entitled to
def erence al so.

MR MXCGEE  Uphel d by who? | BLA?

MB. INDERBITZIN If you ended up in
court, if IBLA never acted on an Order and the
D rector never acted on the Order, then that
woul d be the decision -- the Order woul d be the
deci si on of the Departnent.

MR MCGEE Well, | would have to say
that under the Sinplification & Fairness Act, |
think that Order has to be acted on now by
somebody in the Departnent.

MR IRWN Before | go forward,
ot her comments, questions fromus to Hugh
Schaef er ?

M. Butler, | saw your hand. | did

hal f recognize M. Teeter before. Are you
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willing to defer?

MR BUTLER (o ahead.

MR IRWN Are you still hoping to
say sonet hi ng?

MR TEETER Bob Teeter with
Coastal. A couple of questions,
clarifications.

Wien the MVB issues a POL,
Prelimnary Determnation Letter, | don't see
any procedure to nmeet, to talk or try to
resol ve the dispute for the issuance of the
Oder and, in fact, | see the Oder has to be
issued -- if I'mreading this correctly --
within 60 days, which seens to nme that when you
get the PDL you know you're going to get an
order in 60 days. |Is that -- am| reading that
correctly? Is that the intent?

Seens to ne that these neetings that
are set up after the lessee files an appeal, at
| east sone of those meetings ought to take
pl ace after the issuance of this Prelimnary
Deternination Letter.

MR CLARK M inpression woul d be
there woul d be an interchange of thought that

it would be nore with the auditors at that
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| evel because you haven't received an order
yet. That | think historically there's --
well, | keep using this presunption that there
has generally been issue letters issued and
then there has generally been a communi cati on.
Wien t he conpany wanted to communi cate, there
has been a conmuni cation back and forth. And
the auditors have often changed their position
fromthe issue letter. And they've worked out
somet hing that was closer to the facts because
they felt they didn't have access to all the
facts until they got a response back fromthe
conpany. So that there's an interchange that
goes on. It's just that it's not at this
formalized level dealing -- it isn't considered
an appeal yet because there hasn't been an
order issued.

MR SCHAEFER |'mjust wondering by
requiring an order to be issued 60 days later,
unless I'mreading this wong, if we're not
cutting off all those problens.

MR VOGEL: You have a cite for
t hat ?

MR SCHAEFER Your slides here.

MB. INDERBI TZIN Ch, no.
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MR VOGEL: It said generally. The
slides said generally that woul d be 60 days
later. It's not a requirenent in the
regul ations that that's when it woul d occur,
but, generally speaking, that's the expected
time frame that we would try to issue orders,
at least try to issue prelimnary decisions --
PDLs, whatever they are, at |east 60 days
before the date we hoped to get an order on a
case there was a limtation issue. But there's
no -- there's no requirenent of a time frame
fromwhen orders nust be issued in the
regul ation. That's just a rough time frame of
when we expect themto be issued. But it was,
and | guess this is a matter that was nuch
debated within the Conmittee and el sewhere,
were you suggesting that you thought there
shoul d be a requirenment in the regul ation for
di scussi ons, neetings between MMVB and | essees
or their designees or payers on the tribal
during the prelimnary determ nation --

MR TEETER | would like to see a
requirenent that the auditor neet with the
conmpany if the conpany desires that neeting

after the PDL.
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MR IRNN M. MCee.

MR MCGEE If | mght just for a de
facto standpoint go back to that again.
Hopeful ly that's going to happen. W discussed
it at sone length in terns of the exit audit or
the exit briefing, fromthe audit itself, that
shoul d really start that process. And then
certainly froma practice standpoint |'ve never
had a difficulty, and we acknow edge t hat
openly in the Commttee, of having neetings,
subm tting docunentation, working with the
auditors to any extent that was deened to be
effective by both sides. It has been there de
facto and | guess the issue should be
formal i zed agai n.

MR TEETER Yeah. | can only give
you a very little experience but ny one
experience is we got a PDL, or an issue letter,
very legalistic citing all kinds of regul ations
and cases and stuff, which | ooked a lot |ike an
order. W responded in witing and absol utely
not hi ng happened for eight nonths, and then al
of a sudden we get an Oder. And then we
started -- after we get the Oder, we filed a

notice of appeal and then filed a request for
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extension of tine to file the Statement of
Reasons, and then proceeded over the next eight
nonths to meet with the auditors three or four
times. And it seens to me that you shoul dn't
get an order until you at |east get sone kind
of response to the response, you know. You
shoul dn't just get an order out of the bl ue.

MR IRNN M. Butler.

MR BUTLER | had a coupl e of
questions. First on 4.907 and the Prelimnary
Statenent of |ssues. Wen you say you nust --
you rnust specifically identify the | egal and
factual disagreenents you have with the Oder,
there's sonme statenents in the preanbl e that
explain that what we're trying to do there is
to keep one, nake the appellant actually
identify factual and |egal disagreenents so
that the MMVB can properly eval uate the
appel lant's position. They don't want bl ank
statenments if the appellant disagrees with the
O der without stating the | egal or factual
basis of the disagreement. And also you're
saying that this requirement would require
appel lants to specifically identify | egal and

factual disagreenents.
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Ckay. And | guess what |'msaying is
although | hear Sarah say that they're really
not trying to erect a procedural bar to |ega
argunments raised by the | essee after the
prelimnary statement. And ny question is:
Are you opposed to clarifying that in the Rule
that the requirenent that someone must
specifically identify the |l egal and factua
di sagreenents shall not operate as a procedura
bar to the raising of, you know, additiona
| egal argurments in the Statenent of Reasons or
at other points?

MB. INDERBITZIN | believe the Rule
does that. | think there's a provision in
there that says, even though we certify --

MR BUTLER Can you point ne to
that, please?

MB. | NDERBI TZIN.  Excuse ne?

MR BUTLER Can you point ne to
that, please?

MB. INDERBITZIN Sure. It will take
nme a nnute. It's a big rule.

MR VOGEL: 4.939?

M5. INDERBITZIN Let's see. It

woul d be 4.923. Because what you're going to
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do is you're -- the parties are going to file
their prelimnary -- all of this infornation
for the record. Basically, | would assune that

we would all agree on it, and at that point you
woul d be able to request to add additiona
argunents that weren't -- that weren't brought
to your attention early on. Because that

i ncludes facts and issues, GCeorge.

MR BUTLER \Well, that requires a
showi ng why the additional docunents, evidence
facts or issues were not avail able or provided
inthe record or a nisstatement of facts and
i ssues and why they are naterial to a decision
on the appeal. So | see this as -- as
consistent with ny concern that what we
i ntended to be something that would assist in
t he devel opnent of the record m ght be used as
a procedural bar. | mean | could see filing
this material and maki ng some sort of statement
and havi ng that bei ng opposed bei ng, you know,
by soneone within the Departnent saying, well,
actually you could have included this in your
Prelimnary Statenment of |ssues and you did not
and, therefore, you should be precluded from

raising this argument. Ckay. And | don't
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think that that was the intent of the RPC. So
that is of great concern to ne.

And ny question is: Wuld, you know,
you be willing to clarify that you are not
trying to use 4.907 as a procedural bar to
addi tional, you know, arguments or issues that
the | essee may identify during the course of
t he appeal ?

MR IRWN Perhaps tying that to the
statenment of reasons in 4.933.

MR VOCGEL: Actually it's two places
for it, oneis in 4.919 in the record
devel opnent, and the second is in the Statement
of Reasons.

MR ITRNN Yeah.

MR VOGEL: | mean, | think you're
right at |east about the drafters, and
obviously we can't comment on the intent of
peopl e who m ght sign the Rule or what m ght
occur in the final rule, but it was not the --
it was the intent of the drafters that -- that
additional facts and reasons would be able to
be devel oped, certainly at the Record
Devel oprrent Conference, and the reason for that

was that that's the point in time when the
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record is being put together, and if -- and to
the extent that one knows what the |egal issues
are, then you know what needs to go into the
record in order for it to go forward. So that
was the tinme in which we assuned, and | think
that the -- that the Policy Commttee and the
Secretary assuned there woul d be additional --
there woul d be augnentation of that prelinnary
statenent, clearly the prelimnary statenent's
not neant to be anything but a prelimnary
statement. And it was the intent fromthe part
that Sarah talked about that if there are new
i ssues that arise after the two parties have
certified, or the multiple parties have
certified, that that is the conplete record
that that would require some | eave, and that,
again, | think is consistent with what the
Royalty Policy Conmttee recomrended to the
Secretary and the Secretary adopted, and that's
why we adopted it that way so that it is
principally at the Record Devel opnent
Conference. But you are right, there's no
speci fic | anguage whi ch says additional issues
may be nentioned and, obviously, | have to

consi der that.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93

MR IRNN M. Butler.

MR BUTLER | would al so point out
that the Royalty Policy Conmttee, | believe,
did recommend as wel |l that when an Assi stant
Secretary wanted to assume jurisdiction from
| BLA, because we had tried to come up with an
appeal process that was truly a one-stage
appeal process in front of a neutral party,
that there should be a showi ng by the Assistant
Secretary of good cause and that the Assistant
Secretary shoul d request, | suppose, that the
case or that the appeal be kind of remanded by
the IBLA to the Assistant Secretary. And |
find that what we have in the Rule is just the
Assi stant Secretary can trunp the | BLA at any
time, you know, up through the date that, you
know, up to the magic date, it can assume
jurisdiction. So that what that really does,
it sets the Assistant Secretary above the | BLA
in having jurisdiction of the case. And then
also | would point -- so that's a concern to
us.

And the question | would ask is
whet her you are willing to allow there be sone

showi ng of good cause, not just a listing of
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condi tions, as Hugh Schaefer was requesting,
but are you willing to allow a show ng of good
cause for IBLA to relinquish jurisdiction of an
appeal to an Assistant Secretary, since the
purpose of all of thisis totry to get the --
once you have been through all the settl enent
conferences and tried your best to settle up
through the tine you get, you know, to a
certain stage, the real issue was to try to get
a-- akind of afair trier of fact to take a
| ook at this thing.

So ny question is: Wuld you be
willing to insert sonething that says that the
Assi stant Secretary nust nake some sort of
showi ng of good cause in order for IBLA to
relinquish jurisdiction?

MR IRWNN Let ne try a response.

e of the changes | did not mention
fromthe March 30, '98 version to the present
version was the statenent -- give me a second,
CGeorge. There's a statement in the March '98
version that said you may file an appeal wth
the IBLA. It doesn't say that anynore. It
doesn't say that anynore because we had

di scussi ons anong us about jurisdiction and
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about where jurisdiction was when. It's
probably accurate to say renoving that |anguage
to file an appeal with the |BLA nmeans the
appeal now cones into the Departnent to the
D spute Resolution Division, is handl ed by M5,
and not until the filing of the Statenent of
Reasons does the | BLA have something |ike
jurisdiction.

What you have with the Assistant
Secretary's ability to decide an appeal does
not any | onger say the Assistant Secretary
takes jurisdiction because | BLA doesn't have
jurisdiction fromthe outset. Wat you have
with the provision about the Assistant
Secretary deci ding an appeal is a tining
nmatter.

After record devel opment, after
settlement, after an MVE Director's action, and
before a Statenment of Reasons cone to the |BLA
the Assistant Secretary may say |'mgoing to
deci de this one.

Now your question is would we be
willing to consider a statement -- inserting a
provi sion that says the Assistant Secretary has

to show good cause before he does that?
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I think my answer would be we woul d
consider it. Wth the explanation | just gave
you, is it still a suggestion that you think
woul d wor k?

MR BUTLER Well, | think ny comrent
woul d be that for you to get together as a
group and decide that jurisdictionally the |BLA
does not officially or technically assume
jurisdiction until a decision for action has
been rendered by the Director or, you know --
that floors ne, because what that essentially
neans is that we have a two-step appea
process, and | think nothing indicates it more
than that technical view of jurisdiction not
arising until the -- until the non-IBLA body,
MVB, or the Assistant Secretary, has rendered a
deci sion and renounced jurisdiction so that the
| BLA can assume it. That seens to ne to be a
real two-step process. And | think that what
supports that not only are what you just said,
but the fact that we are now bei ng asked to
post bond twice. |If we're really being -- if
there were really a one-step appeal process, we
woul d be paying for a one-step appeal process.

But basically what you've done is you changed
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it to where we're now having to pay to get up
through that Director's decision, and then if
we want to continue we have to pay again to --
with the IBLA So that's very troubl esone for
nme. And | would renew ny request that you kind
of rethink that. And | don't believe that -- |
did not -- | never read anything in Secretary
Babbitt's response to the RPC that said that
| BLA was not going to technically assune
jurisdiction until a certain point in the
process.

Then another thing that | would like
to ask is in 4.955, the Secretary for the
Department of the LHA nay take jurisdiction of
an appeal or review a decision issued under
this subpart. Gkay? Wich | would assune to
be that the Secretary, since everybody is
behol ding to the Secretary, that where -- at
what ever stage the case that it's in, whether
it's before the Director or whether it's before
the I BLA that the Secretary of the Departnment,
since he's everybody's boss, can step in and
assume jurisdiction of the case.

M/ question is this: Do you consider

the Secretary having the right to assune
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jurisdiction when a motion for reconsideration
i s pendi ng?

And the reason that | ask that is on
page 1978 in request for reconsideration, it
says,"If the IBLA issues a decision on or
before the date that the appeal ends. So
that's -- then the decision is final in the
adm ni strative proceeding and fulfills the
requirenents of 30 USC 1724 H 1."

| don't have that in front of ne, but
| assunme that that means that we've exhausted
adm ni strative remedi es and we can go to court;
is that correct?

MR VOGEL: It's the deened deci ded
provi si on of RSFA

MR BUTLER Do you have final agency
action after an IBLA decision? GCkay. So you
have final agency action. Ckay.

M/ question is: Do you intend to use
4.955 as a procedural mechanismto request
reconsi deration of a decision that solicitor
doesn't like, the | BLA, makes, or someone
doesn't like. Not solicitor. Forgive ne.

That someone doesn't |ike, an unfavorable

deci sion that the Department -- that the Agency
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doesn't like, do you intend to try to use 4.955
to get a second bite at the apple by requesting
reconsi deration, and then before the I BLA rules
havi ng the Secretary assune jurisdiction?

MR VOGEL: 4.955 is no different
than the current 4.5 in the current rules. |
nean there's no change and it's exactly what
the Royalty Policy Committee said is that the
Royalty Policy Commttee assumed that the
Secretary woul d al ways have the authority to
take jurisdiction. So there's no -- there's
not intended to be any change, either fromthe
current rules or from-- fromthe
recommendati ons of the Royalty Policy
Conmi ttee.

MR BUTLER But don't you think the
question is still a meaningful question?

MR VOCGEL: Absolutely. One of the
possibilities for reconsideration is that the
Department woul d request reconsideration of
deci sions that they thought were wongly
deci ded, just as appellants can request
reconsi deration. Absolutely.

MR BUTLER | understand that the --

MR VOGEL: It's the historical
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practice in --

MR BUTLER | understand that either
party can request reconsideration.

M/ question is, that is: Do you
consider this as applying -- to take
jurisdiction of an appeal or review of a
deci sion, do you consider that to apply up
through the tine the IBLA renders its decision
or do you consider that if you file, or anybody
files, a Request for Reconsideration that the
Secretary or the Drector of CHA can
effectively cone in and take over jurisdiction
of the Reconsideration from | BLA?

MR VOCGEL: Yes.

MB. | NDERBITZIN  They can now and
they could after this rule. Nothing is
changi ng.

MR VOCGEL: Exactly. There's no
proposed change in the authority of the
Secretary to take jurisdiction of the case at
any tine. The only change is, it has to be
within 33 nonths fromthe Federal G| & Gas --

MR BUTLER Ckay. So ny question to
you woul d be, that if the IBLA has rendered a

decision and that is the final departnental
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decision, right, or even if the Assistant
Secretary of Land & M neral s Managenent has
rendered a decision and it's being
reconsi dered, okay, do we have exhaustion of
adm ni strative remedi es for purposes of going
to court?

MS. INDERBI TZIN  Unh-huh.

MR BUTLER So what is the effect of
t he reconsi deration?

MR VOGEL: You don't have a -- no
not if it's being reconsidered you don't have
exhaustion your adm nistrative renedies.

MB. INDERBITZIN  Yes, you do. The
IBLA's decision is final unless there is a
deci sion on reconsi deration

MR BUTLER Right. So --

MB. INDERBITZIN  You have exhausted
-- you' ve exhausted once. You've appealed to
the 1 BLA

MR VOGEL: | think his question, and
you can correct ne if |I'mwong, CGeorge, is
that can an appell ant take the case to court
while the Secretary or the Board is considering
the consideration during the 33-nonth peri od.

And | think the answer to that is no. The case
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is still before, while there's a final decision
for admnistrative purposes and we're in the 33
nonths to expire, the case woul d be deened
deci ded. Under the rules, the last decision of
the Departnent being the decision that's final
for the Departnent. |It's still before the
Department and, therefore, it's not yet ripe
for judicial review | think it's a ripeness
rat her than an exhaustion question, but |'m
going to go back and review ny civil procedure.

MS. INDERBITZIN Vell, I'm-- just
for clarification. |'min that situation right
now where a deci sion was issued, the appellant
requested reconsideration but also filed in
Federal District Court, and rather than have
t hem have to, you know, dism ss the conplaint
and refile, we just amended all -- they anended
all of their conplaints and we anended all of
our answers once a decision was issued. So it
does happen. And it just depends on what the
agreenent is later down the line.

MR BUTLER  Thank you.

MB. INDERBITZIN  But we would have
an argunent that it wasn't ripe. In this

situati on we decided to do ot herw se.
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MR VOGEL: | did just want to nmake
one nore comment on both George's and Hugh
Schaefer's comments about what the Director
does. Nowhere in this rule does it say that
the Director makes the decision. The word is
not used in the Rule. And | think that's
inportant. | mean, the drafters and the
assi stant secretaries who signed this rule were
m ndf ul of what the Royalty Policy Conmttee
did, and they said the Director has the
authority to nodify or rescind an order. And
that's what it says that the director can do.
The Director can nodify or rescind an order.
There's nothing in here about the Director
nmaki ng the decision. There is not an intent to
have a two-stage process here. There's not the
intent to have a Directorial decision. Ckay.
| think, | mean, if you |l ook at the sections in
t here.

MR BUTLER Well, what's the neaning
of the Il anguage, "review a decision" issued
under this subpart? Wuld that be under an
| BLA deci si on?

MR VOCGEL: Were are you?

MR BUTLER 4. 955.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

MR ITRWN The Rule.

MR VOCGEL: 4.955. Right. Yeah.

The only decision is the | BLA' s deci sion.
Because in 4.929, which is the Director actions
on appeals, it says the Director nmay concur
with, rescind or nodify an order or decision
not to issue an order that you have appeal ed.
But it does not say the Director makes a
decision, wites a decision, sends a decision
to anybody. It says the Director rescinds or
nodi fies an order or a decision not to issue an
order.

MR BUTLER Well, | guess what |'m
asking is, what do you -- well, then, what do
you consider to be the time -- do you agree
with what Judge Irwin says with respect to the
technical jurisdiction of |BLA?

MR VOCGEL: Yes. W had | ong
net aphysi cal di scussi ons about what the meaning
of the word "jurisdiction" was. And, frankly,
havi ng spent weeks about the netaphysica
nature of jurisdiction, we gave up and never
used the word in the Rul e because we didn't
understand what it meant. And then we spent

weeks trying to di scuss what the word
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"jurisdiction" meant. So it's not in the Rule
anywhere. It doesn't say that |IBLA has
jurisdiction, doesn't say the Assistant
Secretary takes jurisdiction. It says the
Assi stant Secretary nay render a decision. And
what the attenpt was, and, | mean, and,
obvi ously, we wel come comments on whet her or
not you think that this is a sensible attenpt.
The attenpt was to limt when the Assistant
Secretary could limt it because we believe
that was the nost likely way to assure sone
[imtation on when the Assistant Secretary
woul d take jurisdiction and have it limted to
those cases where it was a matter of inportance
to the Assistant Secretary because we didn't
think that there was a way for a reg witer to,
at sonme future time, you know, linit what an
Assi stant Secretary could do. None of us
believed that the Board with sensibly ever tel
an Assistant Secretary they couldn't have a
case when he wanted it, so we made a very
strict rule, you have to ask for it before
there has been any briefing. Thirty days
before there's any briefing in the case, you

have to say you want to be the one deciding
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this case. They have to know early on because
we thought that that was the nost reasonabl e
time, the nost reasonable way to nake sure
there was a linitation. And we wel cone any
comrents for people who have a better way of
achieving the result, but we do believe we were
attenpting to achieve the sane result that the
Policy Committee was asking for us to do. W
did it using a different framework, but now,
nean the Assistant Secretary can decide a case
long after it has been briefed to the Board.
The Assistant Secretary can ask for
jurisdiction back fromthe Board. And while
guess theoretically the Board coul d say no, as
the Assistant Secretary is a political person
and the Board are non-political people, we
believed it would happen very rarely that the
Board woul d have the courage to stand up to its
political appointees. And so what we did is we
put inarule with a strict tinme limt. |
nmean, but -- | mean but that's -- | nean one
could tal k about that, what the procedure is
and what the wong procedure is and what -- how
to get to the result. W believe when we

drafted this this would work, and it woul d work
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strongly. | nean -- | mean, obviously, we
wel come comments to the contrary.

MR BUTLER Do you feel that the
process which results in an Assistant
Secretary's decision, the process of review ng
and surnanming and everything else, is as
inpartial as the process by which the | BLA
renders a deci sion?

MR VOGEL: No, and it's not intended
to be. It's intended to be political. But,
again, the policy commttee, when it nade its
recomendat i ons, recomrended that the Assistant
Secretary naintain its ability to take
jurisdiction over appeals. And all we've done
is follow that recomrendation. You're right.
W nodified it somewhat. |t doesn't have to be
a showi ng of good cause. But, frankly, that
is, in part, at |least, because we didn't
bel i eve that that would natter.

MR IRWN Can | intervene for just
a mnute?

On that last question, George, you
wi |l have seen the request for comments on page
1945 in the bottom of colum two, the top of

colum 3, what suggestions will peopl e make for
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how t hat process of an Assistant Secretary
proceedi ng i s conducted -- what suggestions
woul d peopl e make for naking it just as fair as
possible. And | would direct your attention to
that and Schaefer's attention to that and ask
you t hink about what you m ght suggest.

Two, and this is a personal comrent,
and | nmake it with nodesty because | was not
part of the Royalty Policy Conmittee process
and | respect that people who were part of that
process woul d find what |'mabout to say
annoyi ng.

At least in ny ow thinking, | found
it helpful to strike the words "one-step" and
"two- step" process in thinking about the
proposed rule. It's alittle bit like the
debates we had about jurisdiction. You can
argue that it appears that it is nore or |ess
one-step or two-step, and you can argue it as
you did just now, for exanple, with the
suggestion that, well, if | pay ny fee twi ce,
why, it's clearly two-step. You can find
different things in the proposed rule that wll
support it's still two-step, or it's

one-and-a-half step, or it's not really
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one-step. | finally quit trying to think
whether it was one-step or two-step and just
see if the process worked all right or could be
i nproved. And the suggestion | woul d nmake is
now t hat we've come this far, if you can | ook
at it without those words in your nind and then
nmake suggestions about how it can be inproved
or questions about whether it's internally

consistent, | think that will help. It hel ped

ne.

But | apol ogi ze again if your answer
is, look, WIIl, you were not part of that, and
we neant one-step process. W still mean

one-step process. And every word in here that
slides back toward two steps is offensive. |
woul d respect your saying that.

MR BUTLER Weéll, | woul d never do
that. But what | would say is | would ask if
during your deliberations how nuch enphasi s you
pl aced on a perceived need that was expressed
for an inpartial review rather than an internal
review process. And | would subnmit to you that
the process of obtaining a D rector decision
fromMV5 or a Secretary decision fromWs, |

nmean from-- of an appeal, okay, is quite
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different fromobtaining an inpartial review of
the facts and issues fromIBLA And ny
qguestion woul d be whet her you had t hat
distinction in mnd when you cane up with this
process, irrespective of the nunber of stages
and whet her or not you feel a sense of
obligation to inplement what the Royalty Policy
Conmittee | believe recormended, which was, who
cares about the nunmber of stages. Let's come
up with something that is not a rubber stanp or
a mechanismto obtain deference in, you know,
during judicial review for a decision that has
not been inpartially reviewed within the
Depart nment .

MR IRWN Ckay. Responses to
guestions here?

MR ITRWN Yes, ma'am

M. BRAGG |'mPatsy Bragg. And |
must say | really appreciate your candor in
this issue. | nust say when | read this 4.906,
when rmust | file an appeal, you nmust file an
appeal with MVB, | frankly never contenpl at ed
that those words could be -- have the | egal
significance that you tell us they may now

have. | don't know if other readers did
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either. | presumed, and |I'm |l ooking here at
the RPC recommendations, 7 C, orders and
demands are appeal able to the IBLA | think
the RPC was very, very clear that jurisdiction
was once and only in the IBLA And
recommendat i on nunber 12 of the RPC said, when
| BLA receives the notice of appeal. So it's
very clear to people, | think, who have been in
the process that it was IBLA And | think
these words in the Rule may have a very
different |egal consequence and be not at all
consistent with the report, nor the Secretary's
exception, acceptance of that report, and |
just don't know that people reading the Rule
woul d have ever contenpl ated those significant
di f f erences.

MR VOGEL: | would like everyone to
take a look at the rules regarding the filing
of appeals for BLMorders and note where those
are filed. They are always filed, in the BLMs
case, with the actual office that issues the
Oder. They are not filed with the IBLA  They
are filed with BLM And that's what -- what
we've attenpted to follow here is the sane

thing as the recommendations of the Royalty
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Policy Committee that we have somet hing that
| ooks like the BLM process. Filing is not a
function that IBLA normally takes charge over.
W believe that it was better to have it
centrally done rather than done in all the
various offices within M5, so we asked that it
be filed in Washington in order the nmeet the
time frames that are necessary for the 33
nont hs and ot herwi se. But there was not an
attenpt by where things are filed or howis
this done anything different than what the
Royalty Policy Coomittee recomrended. And | do
recommend that you take a | ook at how t hat
conpares with what occurred at BLM It's an
attenpt to be the same, it's not an attenpt to
be different.

MR MXCGEE | don't think that's
true, Ken. | filewith the BLM that's true,
but the jurisdiction is with the IBLA And
once | nade that filing, if I'"'mrequesting a
request for extension of tine on ny Statenent
of Reasons or anythi ng what soever, even though
it hasn't been issued a docket number, that's
still with the IBLA It's a matter of filing

at the BLM Il evel so that the BLMcan pull the
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then adm nistrative record of the case file and
forward it to the IBLA But |'ve always been
under the inpression that fromday one on a BLM
appeal or an LSM MVS appeal that jurisdiction,
upon ny filing of the notice of appeal, is wth
the IBLA, which is different than what we are
sayi ng here.

MR VOGEL: And | don't renenber what
-- | mean can you tell us how the Assistant

Secretary can take jurisdiction in a BLM

appeal ?
MR MGEE R ght nowit's nore --
MR VOCGEL: The only issue here is
that, because, again, | think, at least it was

our attenpt, the process is exactly the sare.
The reason we're filing with the MM is for the
MVB, together with the appellant, so this is a
cooperative process, intended, and that's what
follows the RPC s recomrendation. Toget her
with the appellant, the MVB and the appel | ant
gather the adninistrative record together.
There's not yet been any filing of a Statenent
of Reasons. Qbviously, if you want an
extension of tinme in the Statement of Reasons

under this rule, it's already at the |BLA once
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you have -- have a need to file a Statenent of
Reasons. The first filing of a legal brief is
with the IBLA.  The only thing that MVS does is
it attenpts to resolve the case through the
settl enent conference as required by RSFA and
it attenpts to put together an adninistrative
record as was agreed by the Royalty Policy
Comm ttee shoul d be done cooperatively rather
than by MV5 alone. But other than that, |
think, again, it tracks exactly what occurs at
BLM

| nmean that was our attenpt. |f you
think that we've done -- that somehow there's
been sone met aphysical variance fromthat,
again we wel cone witten cooments and we can
take a |l ook at those variation of rulings. But
that was what the Committee was trying to do
while we wote this.

And clearly the big question is how
one limts when the Assistant Secretary can
decide the case. W canme a little bit closer
to following the rules of the IBIA than we did
to some of the current rules of the I|BLA but
those are -- but everything that we've done in

here is consistent with sone of the rul es
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within the Ofice of Hearings and Appeals in

terms of the assistant secretaries getting

jurisdiction, or whatever you want to call it.
MR IRNN |I'monly |ooking at ny
agenda. | think what | would like to get a

sense of is how rmuch nore time for comment and
di scussion and question to those of you here
who feel you would like to have, if it were 10
15, 20 ninutes, |1'd say let's keep goi ng and
then adjourn for lunch. [|f you think, well,
why don't we go have a chance to tal k about
this over lunch and come back and we night have
some further things to say to you. So I'm
happy to adjourn now for lunch and then

resune. | don't know how nmany peopl e have
travel plans this would help if we adjourned
after a few mnutes and then conme back. |
think | need to come back when we said in the
notice of meeting that we were going to be open
for business in the afternoon. But what's the
sense of how you wi sh to proceed? And there
could be different senses. |If we're pretty
much done in a couple nore conmments, let's
finish it up and go.

M5. INDERBITZIN Let ne get a
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showi ng of hands how many ot her peopl e have
comrent s.

MR ITRNN Two, three.

MB. INDERBITZIN Is there any
objection to continuing so that sone of us can
catch earlier flights?

MR BUTLER Well, | did have a brief
statenment to nake about the tinming of this
neeting, and that was on behal f of various New
Q| eans producers.

| have been asked to state for the
record that this hearing was schedul ed on a day
that made it inpossible for New Ol eans
producers to attend, and that upon receiving
timely requests fromNew Ol eans producers to
reschedul e this nmeeting, MVB refused to do so.

End of statenent.

MR IRWN Thank you.

MR BUTLER That's all | have to
say.

MR IRWN Patsy and Brian, how much
nore tine would you |ike?

MB. BRAGG |' m quick.

MR ITRNN You re done?

M. BRAGG No, I've got alittle bit
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nore but it will be very short.

MR IRNN "I'mquick." |
m sunder st ood you. | heard "I quit."

MS. BRAGG "Quick.'

MR IRNN M fault.

Brian, I'mreluctant to ask, how rmuch
nore tine you would |ike?

MR MOGEE Just about ten m nutes,
probabl y.

MR IRWN |'mgoing to propose we
go forward. |Is that acceptable?

(Di scussion off the record.)

MR IRWN Patsy, would you like to
go first, na' an?

MB. BRAGG Sure. There's a couple
of definitions. | thought generally the
definitions in PRAVI STA were wel | contai ned and
identical. There were a couple of exceptions
that | would just ask for clarification on. In
particular, there's a lengthy definition within
PRAVI STA of an order to pay. And it mght nake
sense to include that definition within
242.105. In particular, with respect to an
order to pay, there are specific requiremnents,

such as the O der nust have a reasonabl e basis
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to conclude that the obligation's due and
owi ng, it nust have a specific, definite and
quantified obligation claimto be due. It rmnust
identify the obligation by |ease, production
nonth and nmonetary anmount and the reasons for
the obligation to be claimed due nust be
contained. And | don't see those specific
provi sions contained within the Rule, which
neans that fol ks woul d have to go back fromthe
statute into the rules, and it nmay provi de some
clarity to put that as concepts particularly in
the definition of the O der.

MR IRWN Tell me where your cite
is fromthe statute | shoul d note.

MB. BRAGG Uh, you know, it's in the
definitions part, actually.

MR IRWN Ckay. So you want the
statute's definition in 242. 105, please.

MB. BRAGG There's no definition of
order, but there is a definition of order to
pay, which is one of the kinds of orders.

The other definition that | just
found difficult was the word "affected."” And
figured there was conversation in history about

the word "affected," because it appears to ne
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to be the same as concerned state or state
concerned for federal |eases, federal oil and
gas |l eases. And so you've got "affected" means
with respect to delegated states and states
concerned, and then it goes on to say it's the
sane definition as to state concerned. And
it's, | thought, confusing to read.

MR VOCGEL: | guess the attenpt was
to have fewer words, and so "affected" affects
both states and Indian | essors. And so you're
right, it is the same as a state concerned but
it also tries to define who are the Indian
| essor who are affected by an order.

M. BRAGG | would just ask y'all to
l ook at that again. | think it's confusing,
especi al | y when you' ve got del egated state and
state concerned both in there, because it
essentially is a state concerned. It's a state
that receives your evidence.

MR VOGEL: But it's also an Indian
| essor.

M. BRAGG R ght. Right.

MR VOCGEL: That's the difference,
and that's why we used a different word.

MB. INDERBITZIN  Patsy, | think we
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al so wanted to nmake clear that a state wasn't
affected just because it didn't |ike what was
going on in another state. So, for exanple, if
an order cane out of Wom ng, then, you know,

i nvol vi ng Wom ng | eases, we didn't want
Montana to come in and say, well, we're

af fected because if the | BLA issues a decision
you could apply it to our leases, and this
seened like a good vehicle to clarify that.

MB. BRAGG So you're saying
"del egat ed" and "state concerned" are
limtations on "affected".

MB. INDERBITZIN No. W accept it
as alinmtation, nmeaning it's got -- you --
it's got to come out of that state.

MR VOCGEL: | mean Montana is al ways
a state concerned, right?

MB. INDERBITZIN Right. But it's
not also an affected state concerned.

MR VOGEL: | mean by definition it
is a state concerned. It's not a state
concerned with respect to this Order, which is
what the word "affected" is supposed --

MB. BRAGG But give Montana -- |

nean if it's an order on a | ease in Mntana,
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it's affected, it's delegated and it's a state
concer ned?

M5. | NDERBI TZIN  Yes.

MR VOGEL: Uh-huh

MB. INDERBITZIN Well, we don't know
if it's delegated or not. It could be all
three of those things.

M. BRAGG That's right. | just
think there's got to be a better way to define
t hat .

MB. INDERBITZIN And we went around
and around and around on that also, just for
your -- this was another metaphysica
di scussi on

MB. BRAGG Yeah

MB. INDERBITZIN And the intent was
just as | described it, we wanted to nmake sure
that you weren't having -- if you appeal ed
somet hing you didn't have ten states
i nt erveni ng because they nay somehow be
affected by a decision. W wanted to clarify
that "affected" neant it's fromleases within
your state.

MB. BRAGG So is it -- is it

"af fected" nmeans the states concerned? For a
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state, "affected" means state concerned?

MB. | NDERBITZIN No, because you can
be a state concerned but not be affected.

MR VOGEL: Montana is always a state
concer ned.

MB. BRAGG Wll, that's not the
definition of state concerned. A state
concerned is if you' ve got nmonies froma | ease
under that order. |It's not under any order,
it's under a lease fromthat order, then you're
a state concerned. |f you've got nonies froma
| ease that's under an order, you're a state
concer ned.

MB. INDERBITZIN But that's not what
the definition of "state concerned" says.

MB. BRAGG Wth respect to a | ease,
a state which receives a portion of royalties
or other paynents under the mneral |easing
| aws from such | ease.

MB. INDERBITZIN |I'mlooking at the
definition of state concerned

M. BRAGG R ght. That's what |'m
| ooki ng at under the statute.

MR IRNN Ch, all right. Rather

than in the reg?
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M. BRAGG R ght. State concerned
nmeans with respect to a | ease a state which
receives a portion of royalties or other
paynents under the mneral leasing | aws from
such | ease
MB. INDERBITZIN Ckay. Well, we'l

take another look at it and see if we can

clarify.

MB. BRAGG  Ckay.

MB. INDERBITZIN Again, this is not
something -- this is something we went around

on, too, and tried to make it as |east
confusing as possible, and your comment is
valid. Thank you.

M. BRAGG Ckay. On the definitions
of monetary and nonnonetary obligations, |
wonder what the thought is behind "nonetary
obligations." It means any requirenent to pay
or to conpute or pay any obligation in any
order. So we're a bit circular there because
we're using "obligation" within the definition
of monetary obligation. And then | just -- |
wonder here, | mean to ny way of thinking,
obligation was under the Act, and | think this

i s recogni zed on the modifications provision an
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obligation arises for each | ease for each
nonth. And the thoughts within the definition
of monetary obligation appear inconsistent with
t hat .

MR VOCGEL: Can you explain that?

MS. INDERBITZIN  Yeah.

MB. BRAGG Because an obligation, if
| have | ease A and | owe $20, ny obligation for
Septenber is $20 on lease A. So that if | get
an order it's with respect to each obligation
on each | ease for each nmonth, right?

So then you get into the definition
of monetary obligation and the last |ine says
"constitutes a single nonetary obligation."

So you roll -- so what this is saying is you
roll all these really obligations together to
come up with a single nonetary obligation. And
what the |aw envisioned, | believe, was each
and every obligation for each | ease for each
nonth. And that orders would reflect that.

MB. INDERBI TZIN. Wiere does the
statute say that, Patsy?

M. BRAGG |'msorry. The Rule, I'm
at nmonetary obligation definition parens one

tal ks about a single nmonetary obligation, and
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then it tal ks about second nonetary obligation.
MB. INDERBITZIN Right. |
understand that. Wat are you saying that

conflicts with?

MB. BRAGG This statutory definition
of obligation. Because it's your duty to pay
on each | ease each nonth.

MR IRWN So in any year on a | ease
you have 12 obligations?

MB. BRAGG Right.

MR IRWN And if you get an order
applying to an entire year, you woul d say |
have 12 obligations, not a single obligation?
And |' m beyond ny ten here, but what difference
woul d it make, possibly?

MB. BRAGG Because of when your
obl i gation becomes due and owi ng.

MR IRWN Nanely, end of --

M. BRAGG It's 30 days at the nmonth
following the nonth of production, right.

MR IRWN And for purposes of an
appeal s rule definition, to have the regul atory
definition as you find it inconsistent with the
statutory definition does what to you?

M5. BRAGG | don't think the 33
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nonths portion of the law with respect to
obligation can or should be read differently
than other parts of the | aw

Then a question here on nonnonetary
obligation, there's twofold here on the
definition neans any duty of a lessee or its
designated deliver oil and gas in kind or any
duty of the Secretary to take oil or gas in
kind. |'mwondering why the group put in here
duties of the Secretary at all in the Rule and
why in nonnmonetary but not nonetary. Al the
other duties in the appeals rules are the
duties of the | essees or designates, and all of
a sudden we have a reference to duties of the
Secretary here. Ws there a reason for that?

MR ITRNN | don't remenber.

MB. BRAGG Ckay

MR IRWN Does any of us remenber?

MR VOGEL: | mean the definition of
obligation that we've used | think is the same
one of RSFA, and it does track the | essee's,
desi gnee's or payor's duties and the
Secretary's duties. And the nonnonetary tracts
that. And you're absolutely right, there does

not appear to be anything about the Secretary's
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nonetary obligations, which | guess is an
obligation to make a refund.

MB. BRAGG Right.

MR VOGEL: | don't know why that's
t here.

MB. INDERBITZIN Well, | believe,
and this is just -- and |I'mnot sure, Patsy,

that it was because we felt that if the
Assi stant Secretary refused to issue a refund
that that would be a nonetary obligation and
you woul d appeal that, so it woul d be covered
by your -- you know, it could just buy whatever
you needed to appeal .

MB. BRAGG So the denial of a demand
on the Secretary is appeal abl e?

MB. INDERBITZIN If it involves a
nonetary obligation, yes.

M5. BRAGG See, | don't see that in

this rule.

MB. INDERBITZIN Ckay. W'll take a
ook at that. That was, | believe, the
intent.

MB. BRAGG Ckay. And then the
definition of reporter, is that for purposes of

filing reports other than making royalty
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paynents, primarily?

MR VOGEL: Primarily.

MB. BRAGG | think that's it. Thank
you.

MB. | NDERBI TZIN  Thank you.

MR IRWN | meant no disrespect,
M. MCee, wWith ny earlier comrent.

MR MXCGEE None taken.

MR ITRNN Sir.

MR MXCGEE Brian McCGee. |
i ntroduced nyself previously. | mentioned the
associations that | was here on behal f of but I
didn't provide ny own affiliation, which is
with the firmof Jackson & Keller in Denver,

Col or ado.

First what | wanted to conment on,
and I'Il try not to go backwards too far, was
on page 1931 of the proposed rul enaki ng down
the third colum, |ower right-hand corner
having to do with requested comments, on
whether a -- staying with the two-tier system
wi th amendnments m ght be appropriate just naybe
as a slight counterbalance. And | found that
t he proposed rul enaki ng was very convol uted and

common class. And | know the teamdrafters
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felt that was necessary. W had had 23 pages
inthe report and it was wi de-spaced, broad
margins, lots of spacing, and here's the 61
pages, single space, triple colums, et
cetera. It seens like it's gone further and
becone nore stringent and nore of a
straightjacket. W' ve had sone discussion on
what was intended, and | think we started out,
honestly, with one of the last digressions,
that having to do with trying to, in sone
sense, nmirror the BLM process and/or the OSM
process, and/or any other process that exists
within DA, with the MVB being nore the
Maverick in the throes of it. | would hope
that we coul d endeavor to sal vage, you know, a
stream i ned process here and inpl enent that.
go back to the comrents on the taking of a
jurisdictional element with the MVB conti nued
i nvol venent up until the point, as | understand
it now I'dlike to thank Judge Irwin for the
jurisdictional overview, until the appellant
files a statement of reasons that the
jurisdiction reviewwith the MVB, and we didn't
call it a decision, or you didn't, and | hadn't

caught -- picked up on that, Ken, that you do
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refer to it eventually as a notice of
concurrence or recision or nodification. But
whatever we do call it, arose is still a rose,
| guess. |If you have those three things, you
can concur, you can rescind and you can
nodi fy. You know, there's really nothing in
bet ween but those three conponents. So
jurisdiction really, in a large sense, does
reside with the MM5 to maintain a control
posture. Now, by way of preanbl e di scussion,
it would be referred to as a notice and not a
decision. | still think | had -- | was |eft
with the inpression, just fromny personal
standpoint, that in response to your comrent
request at the bottomof 1931 that, in fact, we
were somewhat staying with the two-tier
process, and that there was nore conplexity in
it and nore -- the amendnents that are all uded
to have been incorporated. And while certainly
the Appeal s Subcommittee wanted to go nuch nore
to the I BLA -- excuse ne -- to BLM | think we
were ending up much closer to the two-tier
systemwi th anendrents, as your comments, |
think they prejudge your request for comments

we might be there. This is just an overview
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| talked to a fair few people that are very

active in this area, and this has been so

daunting that the answers, |'mgoing to be
honest with you, | haven't read it. This is --
to the extent they tried to skimit, | felt a

little enbarrassnment, having been on the
Conmittee, did we create a nonster. And |'d
ask you when you look at it and go forth in the
next phase is, is all of it necessary. | think
we've gone to a very strict standard in it and
| think we've gone -- we've taken out
flexibility that we hoped we woul d have. |
junped ahead on that one. But there's a small
exanpl e on the record. W discussed the record
an awful lot that it would be a good faith
effort to try and do what you could at that
time within that which you knew at the tine.
Vel |, there's obviously no reference any | onger
to good faith. It becomes al nost a very
stringent or strict standard. And if you
didn't do it at the outset through the record
devel opnent and ot herw se and you get to the
certification, then it is pretty rigid and you
then have a much hi gher standard that you have

to go through in explaining why you would |ike
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to supplement it naybe at the IBLAlevel. So a
great deal of discussion that this has al ways
been pernmissible in the BLM process to include
affidavits or declarations or further
docurent ati on as attachments to the Statement
of Reasons at the | BLA

So I'd ask you, maybe, did we go too
far with too much of the stricture? Do we
tighten this down so nuch that we do have a
two-tier process again that's nore stricter
than it needs to be.

Leavi ng that one, going on, it won't
come as much of a surprise that one of the
things that the solids mnerals industry woul d
be concerned about has to do with the
application of the 33-nonth appeal period. The
regul ations read, well, if one is at section
4.912 or 4.948, it certainly reads that the 33
nmont hs woul d be applicable to all appeals to
all mneral |eases. And then when we get to
section 4.956, what we really end up with is
applicability without sanction or without
effect or without inmport then. And | don't
think that's what anybody real |y intended

There's been a bit of a litany here to suggest
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that timeliness and the 33 nont hs has neani ng,
it has alot to recoomend it. Certainly
Congress had an affirmation of this fact when
they, pursuant to RSFA, incorporated that as
one of the cornerstone provisions of RSFA the
33-nmont h appeal period, tineliness was
inportant. |f that happened RSFA only applied
to oil and gas.

There was then a February 10th, 1997
Dear Payor letter that pretty nmuch said it wll
be applicable to all mnerals. There was then
the report of the Conmittee itself where the
statenments are replete in terns of tineliness
being very inmportant, as well as the
applicability of the 33-nmonth period, |BLA wll
deci de your case within 32 nonths of the date,
which is the ol d approach, and then the 33
nonths i s the new approach

It was the Secretary's endorsenent
Sept enber 22 of 1997 which said that we support
the enphasis on tine limtations for al
appeal s. Then there was Lucy Burg Restinnet
nmenor andum of Sept enber 23, 1997 where again
she said that the processing would apply to

solid mnerals and the 33 nonths woul d be
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appl i cabl e.

If you read the regul ations or
proposed regulations it's replete at every turn
where we have to request an extension of the
33-month period as it applies to all
appel lants, we also have to file the MVB form
for the request for extension for an MVB
appeal . W' ve been doing this since RSFA was
i npl enented, so we've been goi ng through all of
these motions as if the 33 nmonths applies to
us, and then when we get to the bottomline
there is no sanction, therefore, there is no
applicability.

| woul d al so observe, and you can
correct ne, that during some of our sessions it
had al so been nentioned that to include solids
within the 33-month period woul d be sonet hi ng
that woul d be adninistratively doable fromthe
| BLA standpoint, that this would not be a
burden whi ch could be invoked with by the
| BLA

Then when one gets to the discussion
about it in regulations, proposed regul ations,
under 9.56 on page 1949, one woul d have to

forgive me if | refer toit as the "bl owof f"
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quotation, and the bottomline being, we
bel i eve that the benefits of obtaining an | BLA
revi ew and deci si on outwei ghs industry's desire

for a quick mandatary solution, which is the
antithesis of what everything has been about,

what all of the regs read, that's what 912
reads, what 948 reads, why we have to have
request for extensions along the way for
everyt hi ng because the 33 nonths does apply and
then it doesn't.

| realize that there are some
constraint when we try to apply RSFA. In the
proposal fromthe solid mnerals industry has
been not to get into the nonetary demarcation
that existed in RSFA that if the Order had to
do with an anmount under $10,000 it woul d be
deemed accrued for the applicant appellant, or
the oil gas lessee, and then if it was over
$10, 000 we woul d be denied. In either event
you had cl osure, you had to exhaust
adm ni stration remedies and you go on to U S
District Court. W would like to stay clear of
that nmonetary hurdle so as not to bring up any
statutory inpedi ments or giving away the

Treasury's funds, but rather ask that when you
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revisit this that you look at it, and if the
decision for solids has not been rendered
within the same 33-nonth period as provided for
in 9.2, that it would just be a deened deni al .
And that we, then, too, would have an
exhaustion. And, frankly, it's a great concern
to us that if there should ever be a crunch
within the IBLA and there's a 33-nonth hanmer
for oil and gas |eases, that there would be a
natural tendency for slippage. And that
doesn't seemfair when there's been this very
long history of confirmation of the inportance
of the tineliness and how it should be
applicable to all mnerals. It slipped here
and it got lost. So |'d ask you to consider
that. |If there's an answer as to why the
suggestion of just deemed denial and we've got
ot her deened denials within the regul ati ons
t hensel ves, too, that if the Drector doesn't
act within, you know, 60 days it's a deened
denial, the |BLA doesn't act, it's a deened
denial. W would hope that that woul d be
appropriate and that would be in everyone's
interest to be able to resolve disputes. |If

there's a reason that | wasn't able to glean
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fromthe preanble as why there's a | ega
i npedinent to it, | would appreciate somebody
enl i ght eni ng ne.

MR VOGEL: | did just have a
guestion as to -- because your |ast conment
rai ses, and that's whether you believe that
al so ought to be applicable to Indian | eases?

MR MXCGEE Ken, | couldn't go
there. In the Conmittee the tribes were
represented. FElen Teridesch was there earlier
and then Perry Shirley was represented and was
always their very strong concern that whatever
was done here was done independent and that it
not apply to Indian | eases. They would then
like to |l ook at that individually and
ascertain, frankly, | think there would be a
nodi cum of pi cki ng and choosi ng, that they
woul d |ike some of this to be applicable to
I ndi an dermands and orders and ot her portions of
it not. But |I couldn't address that, Ken.

MR IRNN | think the only -- and
I'd encourage you to not trust ny menory. The
only menory | have of discussing this is the
poi nt you made, it is required under RSFA for

oil and gas, it isn't for solids. If we don't
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have to, we won't. | don't think that means we
woul dn't consi der a suggestion of just having
it deened denial. G onit. And | would
encourage you to wite the cooment. W heard
it today, but | don't recall it being "we've
heard this but there's no way we're going to do
that." | don't recall that sense of it.

MR MXCGEE There -- | nade this
request repeatedly, | think if there's anybody
that's been in the Committee meetings and
ot herwi se would know. And in this one vein
and | was really hopeful that we mght see it
inthe final version here. That it's one of
those difficult things | wanted to just find
another reference, if | could, and paraphrase
the reading. This happens to be from M. Corky
Restinnet's menoranda of Septenber 23, 1997.

If you forgive me a slight juxtaposition. MB
has proposed to amend it's regul ations in
regard to the 33-nonth appeal period. Current
-- MV5's current position is that the 33-nonth
appeal period can be applied to solid mnera
resources as well to oil and gas as mandat ed
RSFA. The 33-nmont h appeal period woul d pronote

consi stent treatment of all production dates of
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the various | ease types, streamining the
adm ni strative appeal process, sinplification
of record keeping, and it woul d reduce cost for
bot h i ndustry and gover nnent.

Par aphrasi ng there was that that
didn't have to do with the 33-nonth period but
had to do with self bondi ng whi ch, obviously,
is sonething we do like. But | think the
rationale or the tenor in what is being
portrayed is still inportant. And then, quite
frankly, there were other provisions that have
been incorporated in the proposed rul emaki ng
that are al so derivatives of RSFA and woul d not
ot herwi se be applicable to coal or solids, one
of which would be the settl ement conference
And we also think that's a good idea. Another
m ght be that the 60-day appeal period, | think
that's another good idea. So | think there are
those provisions, and just to say because it's
not -- RSFA only applies to oil and gas that it
shoul d not extend to solid ninerals or coa
woul d be inappropriate because there are
several other provisions in RSFA that | think
conmon sense and conveni ence of admi ni stration

have suggested should be in there, and | do not
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di scern a reason why the 33-nonth period could
not be al so made applicable to solids in terns
of a deened denial .

MR VOGEL: | just have a questi on,
Bri an.

MR MXCEE  Sure.

MR VOCGEL: Have you done any
research or seen any cases, because | have not
seen any cases, in which there is sone other
provi sion regardi ng deened deni al s of
adnministrative orders and what the effect of
that is on Chevron deference?

MR MCGEE | do not know of any
cases. | think it would be, again, synonynous
wi th whatever the deened denial is going to be
with oil and gas decisions, and --

MR VOCGEL: bviously that's a
statutory requirement, so the Rule incorporates
that, but -- and | do think that the Department
may be nore at ease if it knew that a case that
was deemed deni ed woul d have the sane deference
as a case that was, in fact, decided with a
decision on the record, and that the Court,
upon revi ewi ng a deemed deni ed case, would

treat it with the sane deference as it would if
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the | BLA had nade a judgment, and | do think
that that probably -- again, this was not a
deci sion by this commttee but was a deci sion
by the political |eadership who signs these
rules that they mght be nore at ease if they
were assured that there would no loss to the
Department, other than what Congress has
mandat ed through the Sinplification Act, be
applicable to federal oil and gas |eases, there
woul dn't be any | oss by extending that to other
leases. | think that probably is the chief
concern. And, obviously, after a few years we
know what the answer to that is in terns of
federal |eases, federal oil and gas |eases, the
Departmment woul d be a little sangui ne about
extending it. | think that's probably the
concern that we have. There's no know edge
that we were able to find that may be nore at
ease.

MR MCGEE | do not know of any case
law to ease the concern of the burden. | just
close by saying that it is a bit of a charade
to have 912 and 948 with no meani ng or inport
or sanction in terns of enforceability. |'m

certainly not going to file a wit of mandanus
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on Judge Irwin to try and bring himto task.

MR VOCGEL: W did think that having
the same structure would, in general, put nora
suasion on the board to try and try the cases
inthe Order in which they are filed, and they
woul d general ly not put aside coal and Indian
cases, or BLMand OSM cases, in order to decide
federal oil and gas royalty cases first. You
know, there's a statutory nandate on what
occurs. So we did believe that having the same
structure in general would get all the coa
cases deci ded w thout having that, perhaps.
Perhaps there is no rule w thout sanctions, but
we do think that the norality of the Board
woul d wi n the day.

MR MCGEE Rght. | did sit and
listen to some of your briefings to that very
effect. So that was part of the fabric and
background as wel |.

MR IRNN Cher things, sir?

MR MCGEE A couple of very quick
ones. | will try and be brief.

Ref erence agai n to appendi x A, which
first appears in the | ower right-hand corner on

page 1936, then the exanple on page 1981. It



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143
was either Hugh or George that made reference
to paragraphs two, three and four in terns of
the bracketed material for the insert. And |
just draw your attention to the |anguage in the
Secretary's letter of Septenber 22, with
reference on the appendi x was to insert
citations of two applicable case | aw statutes
and regul ations. The secretary's expressed
reference was there should not be a legal brief
providing detailed analysis or citations.

And one nore, I'mjunp shifting a
little bit. This would be on record
devel opnent on page 1939 of the proposed
rul emaki ng having to do with section 4.918, in
the third col um, upper-right corner. | have
gone back and checked the Commttee report on
ny references with respect to a -- what |'l
have to read as a mandatory burden upon the
appel lant to provi de adverse infornation that
may exist in their files with respect to how
they determ ned and reached deci sions or
concl usi ons about a specific business
transacti on and now has royalty consequences.
Wiet her this gets into alittle

self-incrimnation or not, | don't know how we
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want to characterize it, but certainly be
nmaki ng the case out against ourselves. | think
this is going too far. | wll acknow edge that
inthe report at paragraph 19 E on page 18, the
commttee's report, this subject was
di scussed. | don't think it was quite as
pointed as it is here in the preanble, but as a
general natter, that concerns ne that unless
it's privileged or prohibited by |aw,
confidential, that there'd be an overt burden
to divul ge and expunge all conpany files for
the benefit of hel ping the MVB to make their
case. | feel that's an inappropriate standard
of burden.

MR ITRNN Can | ask -- | think
about on the other side, | think of it as M5
having to come forward with things in their
files that were considered, advice they got,
drafts they did, they revised, now the final
deci sion cones out, and if you | ooked through
the historical records you' d find that they
kind of finally gotten here, and they'd have to
say that they got there after sone nisgivings
and sone internal reservations, woul d you want

that kind of information in?
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MR MXCGEE | think the difference is
t he demands bei ng nade by the agency for a
monetary amount or under paynent of, | assune
not an overpayment, an underpayment, and think
that burden is what makes the difference
They' re comng forward with the demand for the
revenues for the underpaynent, and | think it
has to substantiate their case to that extent.

And | find, in large neasure, |
haven't had maybe the luck that you' ve all uded
to of having all information in, let the record
reflect ny fish tail, circuitous journey, and |
had to resort to FOAs quite a fewtinmes, and
even that's unsuccessful, and then there's --
seens to be a broader unbrella of
confidentiality in -- applicable for trying to
di scern what sone of the internal thinking was,
what maybe the nmodel s were that were used by
the agencies that will not divulge. So there's
really quite a bit that | never do get to. So
I'mnot sure that even the way you depicted it
it woul d have been appropriate. But | think
it'salittle different when we're on the
respondi ng end and defending against it. M

understanding is that's not required in an IRS
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process, that you're only really required to
pay the royalty that's owed by | aw and not to
pay the hi ghest anmount conceivably possible. |
think that was Justice Hand. So in this
instance, | think this is going too far.

And then, very lastly, one of the
issues | certainly do have, and we tal ked about
it an awful lot, is the supplenenting of the
record. M understanding conming out of the
Conmittee was this would be a fair bit nore
flexible, we woul d have the good faith attenpt
to certify the record, and there is a nornal
course here that one goes through. And then
you have the audit period where the Agency
real ly does go through the process, goes
through all the records, |ooks at everything it
wants to, and gets really quite know edgeabl e
in the process. Mst of the conpanies are
i nvol ved in that process, yes, but it's in
response. They're not out generating the
information. And it really turns out that you
hope that the audit matter is going to go away,
that it will be resolved. | do not have the
time or the inclination, never mnd the

finances, to exhaustively devel op every case
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Some cases, frankly, aren't worth the
exhaust i ve devel oprent froma factual
standpoint. And very often you only get to
that point when you start to wite a Statenent
of Reasons in the current procedures, you know,
whether it's at the MV5 | evel and/or at the
IBLA level. And there is nore flexibility
under the current systemto pernit the
augnent ati on of the record because you have
| earned facts by asking better questions as the
process has gone on. And it woul d be very
difficult to overcome a presunption that I
coul d have known the facts if | had asked all
the right questions at an earlier point in time
and gone into the record that nuch nore
heavily. It doesn't get done that way. And
it's alnost inpossible toreally -- | would
hope that the provisions with respect to 923 on
page 1941 of the preanble would be nmore akin to
the current IBLA practice, with the Statenent
of Reasons there can be a supplenentation with
respect to pertinent facts and/or affidavits
that have been derived to support the factual
portrayal that otherw se had been alluded to

but not definitively set forth, and
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docunent ati on that agai n suppl enents the
under | yi ng appeal of the facts that have been
asserted in a nmuch nore general vein in the
earlier period of this appeal process.

Those are the end of the comments.
Thank you very nuch for your duration.

MR VOGEL: M. MCee, | had a
qguestion regardi ng that because there's
obviously a point where we spent a lot of time
di scussing both here in our Committee and in
the Subcommttee. And the principal question
is, to what extent there is no affirnmative
obligation to be as forthcoming with the facts
as possible at the earliest possible phase,
will the Record Devel opnent Conference and
Settl enent Conferences serve the purposes for
whi ch they were set out by the Subcommttee and
the Policy Committee and the Secretary, which
is to get things resolved at the earliest
possible time if there is no sanction for
wi thhol ding information, at that point, for
making it difficult for the MM Drector to
nmake a sensi bl e determnati on on whet her the
O der shoul d have been resci nded and not

bot hered getting a brief to the I BLA, do we
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evi scerate the purpose of those conferences?

MR MCGEE | think as it devel oped
through this Committee that the prem se was
that it was in the mutual interest of the
parties to do so, the parties in that sense
woul d go forward on that basis, that there
woul d be, then, the good-faith attenpt to
reconcile, at least. M concern is, even
t hough you' ve gone through that process, have
you been definitive? Can you be definitive?
And that's where the current systemof practice
bef ore both the MV5 Director's |evel and the
IBLAis nore flexible in allow ng additional --
| don't knowthat it's really different facts
that come up, but it's additional facts that
anplify the facts that are already before it.
It's the extension. It's the step-out from
it's the making it nmore clear. And, frankly,
it'd be coming up with an affidavit rather than
just reciting it by paragraph in a docunent, it
m ght be attributed to two or three different
sources. There might be not a conpany source,
there mght be a third-party public utility
that was involved, or the buyer, or what their

percepti ons were or what their transactions or
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their involverment in the transactions were
that, frankly, | would think would be very
hel pful to the Board. How nuch do | bring out
at these prelinmnary stages? It's nice to say
everything, if | knew what everythi ng was, but
| really don't. And | think it goes back to
some of ny early comrents on the conplexity and
the stringent nature of what we're getting to
is, whatever we end up doing, | just really
hope this is workabl e when we finish up
because, again, we really want to get these
di sputes revol ved early, we don't want to make
-- | mean it's not so bad for the coa
conpani es. Usually our appeals are large. |
nmean, we don't appeal small ones. W just cal
it a cost of business and go on. But for snal
i ndependent oil and gas operators, you know,
this has got to be a nightrmare. This could be
an absolute killer that they just don't have
the capacity either in manning or just the
personnel or the time or the effort or noney to
go forward on some of this things. This has
got to work, whatever we can collectively do to
go us there, because that's what we started out

to do, because our only hope was to nmake the
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systema little bit better and get on to
deci sions so that you' ve got yours, we pay what
we owe, and we go on about our business.
Because this shouldn't be our business. And
this scares me that this could becone a | ot of
business and it shoul dn't be there.

MR VOGEL: | want to go back to the
comrent | nade at the beginning when | did the
overview The assunption is on the Agency and
on the IBLA that we will resolve nost cases
before there is a Statement of Reasons. And
part of what the Policy Committee did and what
this Rule, which we believe very strongly
follows what the Policy Committee did, in terns
of its recommendations, is to put pressure on
both MVB and the conpanies to put the facts on
the table at the earliest possible tine and to
get the cases resolved voluntarily at the
earlier possible time. Wat we've done, again
following the Policy Committee, is to try and
| eave the approximately 18 nonths that the
Board currently takes once the case is fully
briefed to the Board. That |eaves a 12- to 15-
nont h period, roughly, dependi ng upon how --

whet her you want any tine at all at the end of
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that 33-month period for the possibility of
reconsi deration, for the case to be fully
briefed with all the replies. And to the
extent that we push the process back further
out of the first four months into the latter
nmonths, it makes it very difficult to meet that
goal being able to nmeet the mandate of RSFA |
think that's -- that's the, you know, the
dil emma that both the Policy Committee and the
Department faced when it came up with these
suggestions. And when you, as you wite down
nore formal comments, | urge you to keep that
in mnd.

MR MGEE And | think you're right,
Ken. It is a dilemma, and it's how we can
bal ance it to keep it flexible enough to nmake
it workabl e, because | would respond a little
bit in how paranoid do you need to make ne?
Because if 1'mgoing to | ose ny appeal by
virtue of not having done the nth degree of
research, nmostly |I'mtal king factual, not
legal, at this juncture, I'm-- we're going to
slow this process down to a snail's pace
because | can't afford not to be definitive.

If this is what this is going to tell me, then
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I've got to keep going, |'ve got to keep
pushi ng. And when these appeals conme up five
or six years later with the demands through the
audit cycle and the rest of it, even stretch
goes along for the time being, | nean the
peopl e have nmoved on. Richard was just telling
nme that his conpany has been acquired by
anot her conpany here in the last coupl e of
weeks. |If we're doing sonething with R chard
and it's four or five years fromnow, where are
all ny Richards? | mean, they're all gone.
They' re all gone sonepl ace el se, they've
retired, they're with other conpanies, and to
get in touch with the people that were
i nvolved, if |'ve got to be that paranoid and
that definitive w thout making the
good-faith-type concept approach, which is what
| thought the Committee recomrended rather than
nore the straightjacket approach, then | think
we can do it. But if we've got to becone
scared to death that if we don't bring certain

facts up or get the conposite in there, then

the only -- then your argunent is going to be,
well, the facts were there, you just didn't
discern them | don't have an answer to that
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because that's absolute. | just didn't even
know where R chard was any nore. | didn't know
where some of other people were anynore. Wen
I'"'mtrying to go to third parties, | can assure
you | can't get a declaration or statenent out
of themin three nonths or four nonths. By the
time it gets nassaged, that usually takes ne

closer to six nonths because they're so

par anoi d.

But | just throwit out, as you go
back over, | think the nmost inportant thing is
that it will work. It has to be flexible to an

extent so that we can accommodate a nyriad of
things that are going to come up that we can't
sit here and fathomright now

Thank you.

MB. JOHNSON: A comment through the
current way that you' re tal king about within
industry is going on with an MW, every time
you talk to sonebody in MVS about the Rule
they're like, can't doit, we can't look at the
deadline, you're putting bridles on us that we
can't do certain things, they're very unhappy
about it. It's how do you get both groups to

come in and play fair, play honest and put
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everything up front and try to resolve it.
That's what we are trying to do

MR MXCGEE W didn't have answers
for that within the Conmittee, and | think it
was -- it had to be, and | don't think it can
be regulated, an inplicit desire that it's as
much in the conpany's benefit to resolve these
again at that |owest possible level as early as
possi bl e and go on about ot her business,
because when they have to get into appeals,
this is all totally unproductive. This is not
good for any of the payors, |essees, designees,
or whonever you want to get into, that this is
negative time and these are negative dollars,
and if there's a way to resolve it, | think
every conpany represented here would be all for
nmovi ng on to somet hing nore productive than
this. I'mreally afraid this is going to
becone a very, very expensive -- | called it a
nonster earlier and | hope |'m w ong.

MB. JOHNSON: That wasn't the intent,
though. | can see where it coul d happen.

MR MXCGEE It drifted. It drifted
fromour 23 pages in the report to the 61

pages, single spaced, triple colum.
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MR IRWN A specific comment and
then a general question to Brian, to all of you
who are here and to all of your coll eagues who
could not be here. | can't enphasize enough
how hel pful it will be to us to receive witten
comrents fromthe general statenent of concern
that you just nade, Brian, down to are you sure
that comma is in the right place, you guys.
The deadline is March 15. And then we have
essentially six weeks to digest it and direct
responses and try to get a final rule out by
May 13th. So a request for comrents, if you
woul d like, and a question to you. Does any of
you wish to go to lunch and come back upon it
further? The second part of the question, does
any of you know col | eagues who were planning to
come this afternoon because that's when subpart
J was going to be tal ked about and now we're
al most done with subpart J, that | should come

back and wait for then?

MR MXCGEE I'll come back and wait
with you.
MR IRWN |'mnot |ooking to
extend this. | think nmost of us would prefer

to go on with the rest of the day, but | don't
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want to cut it short and | don't want to | eave
anybody out who had pl anned, that you know of.

Are there further things, sir?

MR MCGEE | just had one question.
Wul d the March 15th comrent deadline, is that
a drop-dead deadline or is there a --

MR VOCGEL: Assunme it is.

MR ITRNN Wat we've been told is
that's what we are operating on.

MR MCCGEE |s May 15th required by
RSFA?

MR VOGEL: My 13th is end of the 33
nmonths for all appeals to be decided that were
pendi ng before the Departnent of Interior for
federal oil and gas that the RSFA was passed.

MR ITRNN So we need these
procedures in place, basically.

MR MCGEE That's the driving force
that you really cannot extend.

MR VOCGEL: That's why | said assume
that that is a drop-dead date.

MR MCGEE Unless the states ask you
to do so.

MR VOGEL: No. Unless Secretary

Babbit says sonet hi ng.
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MR MXCGEE Wll, the Governor calls
the Secretary, so it works.
MR ITRNN Sir.
MR PACHALL: Just a quick question
about the transcript of the meeting. WII that

be on the Internet prior to the comment due

dat e?

MR ITRNN | don't know

MR MLANQO W can post it as soon
as it's available. It will be part of the

record at March 15th. So as soon as | have it,
| can post it out there, yes.

MR PACHALL: Well, | guess ny
concern is that | had some fol ks from because
of the Mardigras thing, and it would be nice
for themto be able to read these comments.
I'mnot going to be able to convey everything
that was said here today to win the battle, so
I'mjust curious as to whether or not this
transcript will be on the machine to | ook at
prior to us maki ng our comment?

MR MLANO Yes. W should have
plenty of time before March 15th to put it out
there. It will be on the MVBE home page.

MR ITRWN Further, |adies and
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gent | enen?

MR TEETER Wll, | have some
questions. Have we deci ded whether we're going
to come back after |unch

MR IRWNN At this point |I'mgoing
to say we're not coming back after lunch. If
you have questions, you make them now.

MR TEETER This is really just a
clarification. Wen the |essee files his
prelimnary Statement of Reasons, does the MVB
file any response to that? | guess in the old
days that would be a field report.

MR IRNN | don't believe that's
provi ded for now.

MR VOCGEL: | mean, and again, the
Statenment of Reasons, as the prelininary
statement, whatever it's called, it's filed to
MVB is nmerely meant to informthe parties as to
what the issues are so that they can construct
the record. But the response is in the record
devel opnent conferences and it's neant to be a
cooperative, again, in follow ng the
recommendati ons of the Royalty Policy Conmittee
the attenpt was to nmake whatever is occurring

for the briefing to I BLA be a cooperative
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process rather than a shifting of papers back
and forth, again on the assunption that if
parties got together and discussed the facts
nost cases woul d resol ve fromthat discussion
rather than --

MR TEETER Well, so it would be
your intent --

MR VOCGEL: -- back and forth.

MR TEETER -- entirely, but building
on what Brian and CGeorge said earlier, if
that's the intent, then why is there a
requi renent that you have to cite cases, |aws,
and all that kind of stuff, and then if you
want to change it you have to get permssion to
suppl enent the record. It seens to ne to be
Cross purposes.

MR VOGEL: No. There is no
requirenent, | mean, and to the extent the
exanpl es, you need us to require everything,
the appendi x was neant to be exanples. W
bel i eved, perhaps wongly, that nost people
woul d find citing cases a shorthand way of
expl ai ning what their |egal position was, so
that's why we threwthat in. It is not a

requirenent. There's nothing in the Rule that
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says you nust follow the exanpl es in appendix
A That was not intent.

MR TEETER \Vell, | guess if that's
what that is, there's nothing specifically that
says you're not bound by what you say, |ike the
comrents, again, that Brian and George made, |
just don't get any confort out of the way the
rules are witten that | can file truly a
prelimnary, not a full legal brief, and have
the freedomto cone back after the negotiations
have failed and then go ahead and file ny
full-blown legal brief. | don't find confort
inthe Rule as witten.

MR VOGEL: | think we've heard that
part.

MB. | NDERBI TZIN:  Further things,
sir? M. Teeter, other questions or comrents?
MR TEETER No, that's it.

MB. | NDERBITZIN  Goi ng once, going
twice. Thank you all for coming. Thank you
for the assistance we have al ready received.

Pl ease, if have you nore suggestions or
comrents or questions, please provide them
And have a good afternoon. Travel safely.

Thank you very nuch.
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