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AOEWCT. Minerals Management Service 
(MMS). Interior. 
ACIK)K Notice of proposed rulemaking. 

tuururrr..proposeddemaking 
provides for the amendmefit and 
clarification of regulations governing the 
valuation of coal for royalty purposes 
?he regulations be&g amended affect 
Federal coll le- and Indian (Tribal 
and dot tea )  coal leases [except leases 
on the Osage Indian Reservation, Osage 

establisbes definjtions related to the 
valuation of coal covered in Subpart F of 
Part 208. 

The purpose of this rulemaking is to 
update. consolidate. and clarify existing 
regulations in order to provide industry 
and the public with a comprehensive 
and consistent coal valuation policy. 
DATES Comments must be submitted on 
or before April 15.1987. The bearing is 
scheduled to be held on: March 3,1987. 
8:m a.m. to 4m p.m.. in Denver, 
Colorado. 
m m  Written comments may be 
mailed to Minerals Managemefit 
Service. Royalty Management Program, 
Rules add Ptocedutes Branch. Denver 
Federal Center. Building 85. P.O. Box 
25165. Mail Stop 860. Denver. Colorado 
80225. Attention: Detmis C. Whjtcomb. 

The bearings will be held at the 
following locatioh: Denver-Sheraton 
Airpofl HoteL 3535 Quebec Street 
Denver. Colorado. 
FOR nr*nru tuHH)yAnoII CONTACT: 
Dennis C. Whitcomb (303) 231-3432, 
m1326-3432. 
-MY JWFORMATK))C The 
principal authors of this proposed rule 
are Eari Cox, Herbert E, Wincentsen. 
Thomas J. Blfiir. Stanley J. Brown. and 
William H. Feldmiller, of the Royalty 
Valuation and Standards Divfsion of the 
Minerals Management Service W S )  
Lakewood, Colorado: and Peter J. 
Schaumberg of the Office of the 
Solicitor, Washington. DC. 
I. Introduction 

On January 9 and 10.1988, the first 
mea.& a€ the Royalty Management 
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county. Oklahoma). 
In addition. the proposed d e  

Advirory Committee (RhMc) was held 
in takewood Colorado. [See Notice of 
Meting. SOFR52385.h~ Z3.1985). fie 
RMAC wtijch ia cornpored primarily af 
representatives from Stater. Indian 
m b e s  and allotteea and the 4. oil. 
arid gas industry. was charged with the 
respMaibility of advising the b t a t y  
oftbe Xnnteriorabout the form a d  
conrent of changer to the MMS 
tegulationn governing the vahe. for 
t~Nty 
ruoduction from Federal and Indian 

of d O& and gas 

i e a e  
At the fint RMAC meeting, the 

Committee asked the Secretary to 
withhold promulgation of proposed 
vahmtion @ations mtil the 
Coxtunittee had an opportunity to review 
the issues and make its 
recammendationa The !kcretafy agreed 
to the request, and in response to the 
committhc's quest .  the MMS made 
available to the RMAC its latest drafts 
of mgdations govetning the vaIuation of 
coal. oil, and gas, and those governing 
transportation and processing 
donanoerr At the same timc MMS 
mhde copies of those same draft 
regulations available to the public (51 
Fs kX7. Fcb. 3.19&6, and 51 FR 7811. 
March 6.1986). Public cOIIrrnent on thz 
drabs was requested both in written 
form and at a public meeting held in 
Lakewood Colorado. on March 19.1988 

The RMAC formed three worklng 
panels to review the draft coal. oil. and 
gas d e s ,  and the transportation and 
processlng rules related to each product. 
Between Jafiuary and October 1988. the 
various working panels held several 
meetingn to review the draft d e r .  The 
working panel meethgs were published 
in the Federal Register and the meetings 
were open to members of the public. 
many of whom participated actively. 

Each of the three working pa3els 
prepared a detailed set of 
recommendations to the Rh4AC. These 
wen reviewed at the RMAC mee- 
held Jdy PMO. 198% and October 2&22 
1988. The RMAC was unable to npprove 
the reporb of both the oil and the gas 
panels for transmission to the Secretar'y. 
which, by the terms of the RMACs 
charter, required a two-tliirdn vote of the 
Committee mcmbernhip. The RMAC did 
approve, for submission to the 
Secretary, a set of recommendations 
regarding certain of the provisions 
contained in the coal valuation 
regulations. 

MMS representatives were present at, 
and participated in, all meetings of the 
RMAC and the working panels. An a 
consequence of the extensive discussion 
between members of the p u p s  
representing the States, Indiana, and tbe 
industries. and the detailed written 

 recommendation^ prepared by the 
working pan& MMS' task of dmfting 
p m p o d  valuation ngulationr has been 
mhancedaignifimtlp.Inpreparing 
tbese proposed ngnlationa MMS has 
carefully considered all of the 
discussions which OcCuheJ a: the 
various meetings regadem of whether 

Commitra. MMS a h  ha8 connidered 
the rnittm and oral comments from the 
public oil the draft &ea and the 
R rolntion presented to the  secreta^ by 
the RMAC MMS a p p d a t e s  the hard 
work and dedication of a large number 
of people who were Nilliag to work 
tonardtht f2nllmngoalddarifying 
and mpnyiug tha rtgolationsgoPerning 
the valuaboa for royalty purposes. of 
coal oil and gaa production from 
Federal and tadian leasea 
fie poky aftacbepartmezlt of the 

Interior is. whenever practkabk. to 
afford the public an opporhmity to 
participate in the tnlemaking pnxess. 
Acax&n&. tatettrted pemms may 
submit rrrittm cbmm&k -tiona 
or abjections regarding the proposed 
rule to the location identified in the 
ISQICE~OLI section on t h i s  preamble. 
Comments must be received on or 
before April IS. 1987. A public bearing 
will be held on the date and at the 
location identified in the DATES and 
moam$€S sections of this preamble. 
n. Puxpotm and Background 

The h4inerals Management Service 
[MMS) is proposing to revise the ament 
regalatitma regarding the valuation of 
coal to accomplish the following. 
I. Consolidation of the existing 

regulations currently at  30 CFR 203.W 
andGCFR3Wi-Z 
2. Creation of regulations consistent 

with the present organizational structure 
of the Department of the hterior. (The 
existfngngnlatioar were iuued when 
prodpctduation for coal was 
performed by an organization that is 
now part of the Bureau of Land 

3. Placement of the coal product 
valuation regulations in a format 
compatible with the valuation 
regulations for an leasable minerals. 

4. Uadication that royalty i s  to be 
paid on all consideration received by 
the l e e ,  less applicable allowances. 
for production removed or sold from the 
lease. 

Creation of regulationn to guide 
lessees in the determination of 
allowable washing and transportation 
costs for coal to aid h the calculation of 
the proper royalty due the lessor. 

tbeJrmh.BoptcdinmjdthefilNx 
rmrldngpanclrrpo?babgthem 

M a n w e n t  (sW.1 

5.094999 O l 0 3 0 (  lCJAN-87- 1436: 18) 
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When published, these ruler would 

rupursede all cureatly effective coal 

those contained in nuxnuoor 
Secretdat MMS, and US. Ccological 
S w e y  C o n a m d o n  biviriod (now 
Bureau of Land Management dnrhom 
Opurtionr) dbdrforu m d  crdan. w d  
would k applied pruspectivdy frum the 
effective date of the final d e  to all 
l e r s ~ s  hdudlng production from 
existing leaser 

This pmpored d e  ir one of several 
wMcb MMS intends to propose in the 
near future. Other pmposed rules will 
addreas valuation of oil and gaa as well 
an allowancm for trunrportatioa m d  
proceuing of oil and gar 

Structurally. the d e 8  pmpored loday 
add sections to 30 CFRpartr 2Q2 203. 
and abe. revise aectiona in Parts a 2  and 
na and remove paragraphs ham 30 
CFR 203.2tU arid 13 CFR 3485.2 
Paragraphs [d) and @I) of 0 263200 
would be rededgtmted to Part 218 as 
§ 2lB2vT andPart202 as 0 202251. 
respectively. A new 0 203250 would be 
added to Subpart F (formerly Subpart E) 
of Part 203. Also. 0 0 2015250. m 1 .  
208~2#)(1253.2oaw.3o6w.2o825a 
206.257.206258. 206.25a.206.260, mal, 
zbe.zn22b8.283. and 206.264 would be 
added to newly redesignatad Subpart F 
(formerly Subpart of Part Zoa 

For the convanience of coal lessees. 
payom. and the public the following 
chart rutnmarizes the effects of the 
proposed rule: 

IOydV dUrtiO!l k t i V c # ,  8UCh a8 

These proposed ruler would apply the 
same valuation rtandarda to coal 
p r o d u d  on hdh h d r  and d 
produced on Federal landr. Except for 
cctb-per-ton learer [which carrantly 
have qwdflc royalty provtslom in Title 
25 of the Code of Fed& RepIati ons, 
see 25 @R Zll.l5(c), 2l218(c). 2l32l(c). 
and 2l4.lo(b]). this fa a continuation of 
the practicer under the exiatbg 
reguIationa h!?& believer the pmpored 
valuatioh methods would yield a 
reasonable and long-term maximum rate 
of ntmn for both Federal and Indian 
learea. The baric premise underlyiiq 
thir rnethodoIogp ir that value is best 
de*-naIned by the Interaction of 
competing market force-the 7/8tha or 
.(/titha o m e r  is go@ to negotiate the 
best deal he can to further his o m  
interertr. advancing thore of the royalty 
owner 8s well. Thin would add certainty 
to tha rnazket placa and arrure 
maximum long-term revenuer to all 
partie, concarned Commentr am 
especially requested on this insue. 

The propored d e s  would expressly 
reco@h, hawme, that where the 
prwtrionr ofmy Indianleus or any 
statttteottn3aty~ectiag~dianlaaK.. 
M hcondttent with the rrgtllatioru 
then the lea% cltatute. or treaty would 
govutl to the axtent of the 
Locaarirtency. The u m e  prindple would 

to F d 8 d  W 
m s -  

hposadgaa%~SkRqnxeand 

that Subpart F would prescribe the 
procedanrr to eatabliah the myaIty value 
of coal prodaced from all Federal and 
hdianlea~t .  except Osage Indian 
IealrsrHowever,paragraph(b)dd 
illunpmtr ChQprwple tbtt if& 
rpedfic pmviaioor of my leau. statute, 
or tnmty u e  inconsistent with the 
ngalatiom. then the 1- statute. or 
treaty pmvidom d d  govern to the 
extent of the Mconrbtency. Thir 
prfndple would apply to udrting leases 
as d a a  laarer arccatedafterthe 
~ ~ d a t e o f t h e # r c g o l a t i o n a  

all lessees that dl mydty payments am 
subject to audit m d  adjwtment when 
neatratfr. witbin the applicable statute 
of Umttationi. MMS conducts an 
ongoing audit program of lerrees. Stater 
&o conduct audita pursuant to 
cooperative agreeznenta and delegaffone 
of authority as authorlzad by rectionr 
202 and 205 of the Federal Oil and Gar 
Royalty Management Act 30 U.SC 1732 
and 1735. Further, the b o t  Office of 
Inspector General and &e General 
AccountLag office (GAO) from time to 
time amduct Itssee end payor audits. 
Hence. d record8 and rupportiq 

paymenb made to MMS must be 
maintaSned far a period of 6 year8 from 
the date of payment. See 30 CFR 212200. 
and 30 USC l f 1 3  (which h applicable 
to oil and gas), the concept of nhlcb 
would be extended by that rule to coal. 

h p c r s w t § ~ ~ & ~ . ~ ~ ,  hfinitions, seta 
forth definitionr applicable to the 
propxed c0.4 valuatior, W a t i o n a  as 
well .CJ the coal Iransporration and 
war>* allowance ylulatians. 

bloat of the propored deEinitiom am 
8baightfamard and self-explanatory. A 
few of the definitions, however, require 
some explanation. Comments M 
requerted on all definition8 because 
MMS may adopt m y  5 a l  definition 
necerrup to ir-plement policy or legd 
conclwloru made in the formulation of 
the final rubrtantive royalty valuation 
rules for cod 

"Ad valoram leare" would be defined 
a8 a Ieaae where the royalty due to the 
lersor ir b a d  upon I percentage o€ tba 

q, b Ul fhtl'OdpIcfOrg SedOn 8ta- 

para(lraph IC) wocld e x p d Y  now 

inlormation necuary to support royalty 

so91999 o l ~ l 4 - l A u - a 7 - 1 4 ~ r )  
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amount or value of the production. This 
lease is now the most typical Federal 
and Indian lease form. Ad valorem coal 
leases are distingurshed from cents-per- 
ton coal leases. where the royalty is 
based upon a dollar amount payable per 
ton prescribed in the lease. 

"hrm's-length contract" would be 
def ied as  I contract or egreement 
between independent. nonaffiiated 
penrons. The dcfinition would further 
pmvide that two persons are affiliated if 
one person controla is controlled by, or 
is under common coatml with another 
pemn.  or if one person owzs an interest 
( regadma of the amount), either 
directly or indirectly, in another person. 
This definition I s  important to the 
regulations because. as is explained 
further below. MMS is p r o p Q  that 
the gross proceedr udder an arm's- 
length contract would be accepted as 
value. Other valurflon criteria would 
apply to non-arm's-length coh t r aa .  

The thrust of the proposed arm's- 
length contract definition is to include 
within its coverage only those contracts 
between p e r m u  who have no affiliation 
or interrelationship of any kind that 
would cause the contract terms to be 
suspect as to their arm's-length nature. 
MMS recognizes that by excluding from 
the defihition those contracts between 
persona where one party to the contract 
has any ownerahip interest in the other, 
i: is narrowing the universe of contracts 
which would fall within the scope of the 
definition. 
M M S  has proposed a definition for 

ann's-length contract that excludes 
references to such matters as "adverse 
economic interests" or "free and open 
markets" because the inclunion uf such 
sometimes subjective concepts would 
make a lessce's determination that its 
contract was arm's-letlgth subject to 
uncertainty. The advantage to the 
proposed definition is that it would be 
almost purely objective, and lessees and 
other payors would have assurance that 
if they pay royalties on the basis of 
gross proceeds from an arm's-length 
contract the royalty valuation would 
not later be susceptible to 
redetermination. 

Mh4S would like commenterr to 
address whether a list of itemr could be 
developed which could serve to define 
an ann's-length contract. Specifically, is 
there a list of questions which a lessee 
could anawer which would lead to an 
objective determination of whether it 
was an arm's-length contract? Possible 
questions are: (I] Is there a C O ~ O A  
equity interest between the parties to 
the contract: (2) is there common control 
of the parties tu the contract; (3) was 
there a consolidated tax filing by the 
parties to the contract. MMS would like 

commenten to address whether the 
development of such a l is t  is possible 
and what questiona should be part of 
;he l i a t  

The term "gram proceeds" b another 
term important to the replatiom 
because it would be a corm~oh royalty 
value determinant Gross proceeds is 
proposed to be defined as the total 
monies or other consideraSon paid to a 
coal lessee, or monies or other 
consideration to which such lesaee is 
entitled, for the disposition of coal. 
Gross proceeds would be defined to 
include payments to the l e r s a  for 
certaia services such as crtdin& 
storing, mixing. loading, treatment with 
chemicals or oil. and other coal 
preparation that the lessee is obligated 
to perform at no coat to the lessor. Gross 
proceeds also would be defined to 
include: payments or credits for 
advanced prepaid reserve paymenta or 
advanced exploratfon or development 
costs, subject to recoupment through 
reduced prices in later sales; take-or-pay 
payments: and reimburaementa where 
the purchaser relmburaes the seller. or 
pays any costs on behalf of the seller, 
for such items as  severance taxes and 
income taxes. In the proposed 
wjplation. MMS has proposed language 
in brackets to exdude two types of 
reimbursements which otherwise would 
be included in the definition of gross 
proceeds, Le.: reimbursements for 
Federal black lund fees and 
reimbursements for abandoned mine 
lands fees authorized by the Surface 
Mining Control and Reclamation Act of 

received neveral requests to exdude 
these fees because the Federal 
Government effectively could increase 
royalties by increasing the fees. The 
MMS recopizes that similar arguments 
could be made about other items which 
are proposed to be included in ?be 
definition of gross proceeda and tht 
exclusion of Federal black luxq fees and 
ebandoned mine lands fees could set a 
precedent for the exclunion of other 
items. The MMS also recognizes that the 
exclusion of these two Federal fees 
would lead to a reduction in royalty 
collections. MMS specifically q u e s t s  
commenta on these h u e s .  
The definition of PM proceeds is 

intended to be expansive to ensure that 
i t  includes all the benefits flowing from 
the purchaser to, or on behalf of, the 
seller for the &position of the coal. 
with the possible exceptiom noted 
above. 

"Jmme" would be defmed as  any 
person to whom the United States, an 
Indian tribe. or an Indian allottee. issues 
a lease. and any person who has 
assumed an obligation to make royalty 

1977,m U.S.C. 1201 et Seq. h4Ms 

or other payments required hy the lease. 
h4MS ala9 is proposing to e..rpressly 
indude in the definition all persona who 
may have to make royalty payments. 
T b  would include all persons who 
ham an interert h a  lease as well: as an 
operator or otber payor. including in 
some instances the purchaser. who has 
assumed a royalty payment 
reqmmibill&y by contract or other 
agreement with the persona who have 
the actual lease interests. By wing th is  
broad dcfinition for the product 
valuation regulaticrcla it  would not be 
nearsrulp to use multiple term such as 
lessee/payor/operator thronghout the 
rules. This deanition is aot intended to 
change any contractual obligations 
under the lease instrument between the 
lessor and the anrent or original lease 
holder, except as it pertains to royalty 
valua t ioa 
MMS would like cotnmenters to 

ad&m whether otber term used in 
these proposed mgulations need to be 
defined. 

P m P o J e d ~ ~  253 and 2% are 
seelfcxpianatory and 3traightfOrward. 

P~~pused~# lbzs s .  &I subject to 
ruyaIti~enemlpnmsiuns. seta forth 
general policies regarding what coal is 
subject 16 royalty and which payments 
made to a lessee are subject to royslty. 
Proposed Q 208ZS(a) requires that 
royalty be paid on all coal used by &e 
lessee. whethr  the coal is used on the 
lease or off tl12 lease. An example of 
such usage by the lessee indudes coal 
used for drying purposes when coal has 
been washed, or coal wed for space 
heating in buildings. offices, 
warehouses. or other lessee facilities. 
Proposed 3 -(a) requires that 
royalty be paid on coal avoidably lost. 
which determination is made by BLM. 
Proposed 4 z#u~s(~) expresses MMS 
royalty p o w  regarding -ce 
compensation for coal unavoidably lust. 
MMS conaidera insurance payments to 
be p d  on which royalties must be 
paid. proposed i acaws(c). which 
requires royalty payments on coal or 
coal products recovered fmm waste 
piles or slurry ponds, is a continuation 
and clarification of- poky 
coatained in the cxisthg n g n l a t i o ~  at 
3 203.200@). Royalty on coal recovered 
from waste piles or slurry ponds would 
be based on the current terms of the 
lease. Therefon, even if a lessee had 
initially extracted the d from the 
ground under an earIier cants-per-ton 
royalty term, coal now recovered from 
waste piles or slurry ponds would 
require myalty on an ad valorem basis, 
if the leare royalty is now an ad valorem 
rats. 
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Prop6 sed m.228. Quolity and 
quantity neasuremen1 srondords for 
reporting undpaying myalties. requires 
that lessees for ad valorem leases report 
coal quality parameten of coal Btu's. 
percent sulfur, and pemxnt ash. Coal 
uality markedly affects coal values. 8 hen. if the coal shipped to a utiLty 

deviates from contract specifications. e 
price penaiiy will be levied against the 
shipper [lessee). When the lesseo, 
reportn those lower values 10 MMS. the 
MMS must be aware that thone lower 
values were caused by coal quality 
pmblems and a n  not necessady an 
underpayment. This may avoid MMS 
investigations or audits triggemd as a 
result of unexpectedly low vahm being 
reported from a particular lease or area. 
Qal quality and quantity information 
would be reported on forms already 
required for submittal under 30 &a Part 
n& Additionolly. coal quantity 
information would be submitted oa 
Form M M W 4 .  Report of Sales and 
Royalty Remittance, already required 
purauanf to 30 CFR Part no. 

Proposed§ 208.257. Poinf of royalty 
determinotion. would provide that, for 
royalty purposes, coal quantity and 
quality will be computtd at the point of 
roya!ty measurement which BLM 
prescribes for lesses. This section would 
provide also that coal added to 
stockpiles or inventory at the mine does 
not require payment of royalties until it 
is later sold or disposed of. However. if 
the stockpile gets large. MMS may ask 
BLM or BIA to increase the lease bond 
to protect the lessor. 

P r o p o s e d ~ ~  Voluotion 
stdndbrds for cents-per-Ion leases. The 
proposed reguhtions would distinguish 
between two classes of leases for 
royalty purposes. Section m.258 would 
establish procedures to calculate 
royalties for those alder coal l e a ~ e s  that 
provide for the calculation of royalty on 
a cents-per-ton basis. Section 206.259, 
d i d  below. would establish the 
procedures to determine the value of 
coal for the increasingly inore common 
leases that require payment of royalty 
as a specified percentage of that value 
(ad valorem leases). 

&Stir@ Federal cents-per-ton leases 
are being readjusted to ad valorem 
leases as their current twenty-year lease 
terms end. See 43 CFR 3~1.1. 

b p o s e d  f zoS.Z58(b) would basically 
continue the existing requirement of 
0 U)3.200(e) that the royalty for coal 
from a cents-per-ton lease is based on 
the dollar amount per ton prescribed in 
the lease. In other words. the royalty is 
the prescribed rate multiplied by the 
tonnage. The proposed rule would 
specify, however, that the tonnage upon 
which lhe royalty rate is applied would 

be the actual volume measured in tons 
which is sold or used. including coal 
which i s  avoidably lost This is a 
clarification of the existing requirements 
now contained at 8 2032m(e]. The 
valuation procedure prescribed in this 
section would crpply whether the sales 
contract or other d e s  agreement is 
arm's-length ot non-m'a-length. 
h the t e r m  of cenbper-ton leases 

become subject to reedjuatment. the 
royalty provisionn of those leases are 
being changed to an ad valorem basis 
for royalty computation purposes. In 
many inatanma. coal mind before the 
readjustment date will not be sold until 
after that date. Paragraph (d) of 
proposed f 206m would pmvide that if 
coal is sold within 30 days after the 
readjustment date. then the royalty 
would be computed on the lease's old 
cents-per-ton basis. For all sales that 
OCCUT &era daya. no mattar when the 
coal was mined, zuyaltywoaldbe 
cotnputed on the new ad valorem basis. 

The provision that roya!ty be paid for 
excess inventory in existing 0 zo3.ZfX)(e) 
would be discontinued. This provision is 
inconsistent with a procedure which 
requires computation of royalty based 
upon the volume at the sales point. 
However. MMS is proposing to add 
language in f ZOtl.257. discussed above, 
that expressly notifies the lessee that its 
lease bond may be increased to cover its 
royalty obligations for coal in stockpiles 
that is deemed excessive for normal 
business purposes. 

Proposed J 2B.259, Voluofion 
stondads for ad valorem leases. 
basically would establish a three-parl 
process for royalty valuation. Paragraph 
(a] would state expressly that the value, 
for royalty purposes. of coal production 
would be the value of the c o d  
determined pursuant to 5 mZ9. less 
applicable allowances for coal washing 
(f m.m) and transportation 
(0 zOe.282). However, as explained 
further below, lessees would not be 
allowed to report a net nnmbex for the 
royalty value [Le, value less 
allowances). but would be required to 
report the allowances separatcly on the 
Report of Sales and Royalty Remittance, 
Form MMs-u)14. Letmeen would not be 
entitled to deduct allowances in all 
situations (see discussion below). 
Paragraph (b) would retain the basic 
approach of existing 0 ZO~.ZCIO(€) that the 
value of coal told punuant to an am's- 
length contract in the gross proceeds 
accruing, or which could accrue, to the 
lessee. As explained below. this value is 
subject to certain adjuatmenta and 
allowances. If a contract does not meet 
the criteria for b e h  arm's-length (see 
the definition in proposed § zOe.zSl], 
then it is. of course, non-arm's-length. 

Non-arm'a-lengtb contracts are treated 
differently for valuation purposes, 
depending upon whether such a contract 
is comparable to other arm'r-length 
contracts. 

If the disposition of coal production 
from M ad valorem lease is not 
PWSUMI to an arm's-length contract. 
then the leases must d e t e d e  value 
uabg certain benchmarks. Thh 
valuation process would be used in the 
following drcumtances: When there is 
no contract for tbe d e  of coal: when 
coal is used in ita entinty intra- 
company or intra-affillate; when coal is 
passed, under contract or agmement. 
intra-company to M affiliate: or when 
coal is stoleb. lont wasted or for any 
reason impmperly disposed of without 
d e .  
§ zoa25s[c)(2) In aituationn of such tbe as proposed the peceding. 

regulations wodd requke that value 
anat be deterarincd through application 
of benchmarks in a presaibed order. h 
other words. the second benchmark 
would not be connidered unless thz first 
benchmark could not be applied 
Likewise. the third and fourth 
benchmarkn would not be considered 
unless ea& of those preceding it 
successively could not be applied. 

The same considerations of certainty 
and consistency which underlie 
valuation under arm's-length contracts 
wodd a h  apply under non-ann's- 
length contracts when such 
srrangementa accurately and fairly 
reflect the valuation principles of the 
proposed d e s .  Hence, for the first 
benchmark, pursuant to proposed 

under a non-arm's-length contract are 
equivalent to the lessee's p s s  proceeds 
derived from. or paid under, comparable 
arm's-length contracts for the d e  or 
purchase of likequality coal in the area. 
then the gross proceeds would be 
acceptable as value. To determine 
comparability. the facton to be 
connidered would be price. time of 
execution, duration. market or markets 
served, terms. quality of coal, volume, 
and other facton which reflect the value 
of production. 

0 zoaws(c)(Z)(ii). the second benchmark 
would be similar to the fin!, except 
comparability of the gross proceeds 
under thr lessee's non-ann's-length 
contracb would be measured against 
ann's-length contracts between other 
parties in the area. not with the lessee's 
own ann'r-length contracb. However. 
the second benchmark would be used 
only if the fimt could not be appIied. 

If the fimt and second valuation 
benchmark8 cannot be applied to 8 

§ zoazss(cl(2l(iX €f the m P d  

Pursuant to proposed 
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particular situation, the third benchmark 
would be the coal prices reported (for 
the coal which ir being valued) to a 
public utility c o d m i o n  and the fourth 
benchmark would be pricer reported to 
the Energy fnforination Adfninistrahon 
of the bepartmcnt of Enegy. Fuel prices 
reported to such regulaloiy bodies are 
use6 by those entitins to evaluate the 
justness and reasonableness of 
electrical rates charged by electric 
utilities. MMS believes that the wst of 
fuel reported to the public utility 
cammiasion or other regulatory agencies 
is an indicator of the value of the coal to 
the user and, hence, is acceptable as 
valuc for purposes of deterrilining 
royal ties. 

In the event that prices reported to 
public utility commissions or other 
regulatory agencies are inapplicable to a 
particular valuation situation. a fifth 
benchmark. other relevant rhatters. 
would be implemented. Among the 
methods included in this benchmark are 
spot prices for the same quality coal 
which are published or pub!icly 
available. MMS also ibtenda for this 
benchmark to include the relevant cost, 
price, or other information available to 
the lessee. 

ff the lessee cannot determine a 
reamonable value uaing any of the 
valuation procedures previously 
mentioned. i t  could ure a net-back 
procedure to value the coal by working 
backward; from the end-uae product's 
sales price to am've at a value, for 
royalty purposes. at the 1ea.w or mine 
area. This last benchmark also would 
authorize we of any other reasonable 
method to determine value. 

I t  should be noted here that when a 
valuation method other than g r o s s  
proceeds is used for coal sold pursuant 
to a non-am's-length contract, such as 
spot prices. the lessee may not be 
entitled to aliowances. By way of 
illustration. if the value of coal is 
established under paragraph (iv) based 
upon spot prices in the area where the 
mine is located. the value would not be 
reduced by a transportation allowance 
even if the lessee actiially sold the coal 
on a delivered basis at a point remote 
from the nine and incurred 
transportation expenses. I b e  allowance 
would be inapplicable because the spot 
prices in this example already reflect 
value of coal in the mine area. However, 
pursuant to f 208259(1). the valuation 
for the lessee's coal based oil the spot 
prices could not be less than the lessee's 
gross proceeds reduced by its 
transportation costa. 

Therefore. regardless of the valuation 
method used by MMS. under no 
circumstances can the value under 
0 208.WQ be lesr than the g m ~ r  proceeds 

accruiq, or which could accrue. to the 
lessee. less applicable allowances. This 
long-rtanding principle ir set forth at 
f Zmz59(f].andfr diaausedingreatcr 
detail later in this preamble. 

'rhe MMs particularly wlidts 
comments regarding the proposed 
ordering of valuation benchmah. 

Proposed f m d )  would provide 
that for all production other thah that 
valuad pursuant to an arm's-length 
contract as covered by 0 Zlxl.WS(bl, the 
lessee is not required to obtain prior 
hi%G approval of ita value 
determination. However, all royal? 
values are subject to audit, attd also are 
subject to other reviews and monitoring 
by MMS to determine compliance with 
the valuation criteria. If MMS 
determines that a lessee has not 
properly determined value, Mh4S could 
direct the lessee to pay at a different 
value. Also. a lessee may at MY time 
request a value determinatioa from 
MMS if it is unsure about how the lessee 
would be required to supply all 
available data to support valuation. 

So as bot to cause u n n e c e s m  
delays, proposed f 208259(h). discussed 
below. would permit the lessee who has 
requested a value determination to pay 
royalties at ita proposed valuation until 
MMS issues ita value determination. The 
lessee then would be entitled to a credit. 
or would be required to pay additional 
royalty plus an underpayment interest 
charge to compensate the Federal or 
Indian lessor for the time value of its 
loss of money. No penalties for improper 
reporting would be imposed for 
reporting initially the lower value, 
althougb penaltier could be applied if 
there were other improper reporting or if 
the initial value obvioualy was not good 
faith. 

Proposed 3 206.m(e) would expressly 
impose a diligence requirement on 
lensees. For example, if pursuant to an 
arm's-length contract a lessee could 
charge ita purchaser a higher price as of 
a certain date. if the lessee fails to take 
proper and timely action to collect that 
additional money, the lessee would be 
liable for royalty on the higher value. 
However, if the purchaser refuses to pay 
and the lessee attempts to enforce its 
right, using reasonable. documented 
measures. it would not be required to 
pay the additional royalties until the 
lessee's efforta are successfully 
concluded. MAIS believer that this 
regulation reflecta the lerser's obligation 
to operate the lease prudently for the 
mutual benefit of itself and the lessor. 

Section -Q(e) would not ope=ete 
to excuse a lessee from pa 
royalty if, for example. a SMY aser 
received ma! and then failed to pay. In 
such an event, the lessee atil l  would be 

required to pay royalty based m Lie 
value of the coal. This section is 
intended to apply o d y  to &a lessee's 
obligation to pursue price increases to 
which i t  may be entitled under its 
contract. 

Roposed S zoaws(f] restater the 
long-standing prindple that under no 
circumstances can the value, for royalty 
purp0ae.s. be leu than the g h  
proceedd acauing, or which could 
accrue, to the lessee, less applicable 
washing and transportation allowances. 
The definition of gross proceeds was 
d i d  earlier with respect to 
f 2oe.W1(lr). I t  is worth noting again. 
however, that the gross proceeds 
accruing to the lwee includes all costs 
paid by the putchaser of the coal to (or 
to others on behalf of] the seller. 
including tax reimbursements and other 
reimbursements (with the exception of 
nrhmbunemmtr for Federal black lung 
fees and abandoned mine land fees 
discussed above). Thia principle has 
been upheld in a long line of cases: 
Wheless Dn'fhIg cd.. 60 I.D. 589.13 
IBI.4 (1973); Amoco Avduction Co.. 
29 IBI.4 234.236 (1877); Hoover i? 
Bmcken Enegies. Inc. 52 IBLA 27.88 ID 
7 (1981). affd. 723 F.2d 1388 (10th Cir. 
1983): Knife Rive: Coal Co, 29 IBLA 26 
(1snl; Knife River cool &., 43 IBLA 
10% 86 I.D. 472 (1979). Thus if the 
purchaser reimburses the seller or pays 
any costs on behalf of the seller for such 
items us reveranw taxes or income 
taxea, then the aeller must include those 
reimbursed costa as part cf the gross 
proceeds upon which the royalty value 
is determined. As noted earlier. this 
sech'on )I& pamit the kmee to 
reduce the gmm pnxeeds by applicable 
allowances when determining this 
minimum value for royalty purposes. 

The proposed rules in f ~ z s s ( s )  also 
expressly retain the eltisting 
requiremefit that coal operations such as 
crushing. blendins. storing. loading. and 
oiling or treating the coal with 
substances, nre cosb i n d  to place 
the ad in &table condition and are 
to be borne exclusively by the lessee. 
Proposed 0 ZOe.WS(g) would provide 
further that where the royalty value is 
bared on gross procsadr the value 
wodd be hummed to the extent those 
p s a  proceeds were reduced because? 
the purchaser. or MY other person. is 
providing wrtaIn services the costs of 
which ordiaarily an the sole 
responribility of the lessee either to 
produce the coal or to place it in 
marketable condition. 

Punuant to proposed i ZU3.2Wh). if 
lesaees on ad valorem leases request a 
value determination by MhfS, they may 
pay royaltier for all coal production 

-999 0107(~ICJAN-E7-l4:38:20) 
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based upon a value consi9:ent with the 
regulation until MMS issues the value 
regulation. However. when the value 
determination is received, the lessee 
will be required to phy any additional 
royalties due for the retroactive period. 
plus an underpayment interest charge. 
and will be required to pay at the new 
value prospectively. If applicable, the 
lessee would get a credit Tor 
overpayment, without interest. The 
same requirements would apply in 
situations whan W S  monitors. 
reviews. and audits a lessee's royalty 
payments and directs it to pay a 
different m alty value. 
hposd. m260. Washing 

ollowonces. continues a long-standing 
Department of the Interior policy of 
allowing deductions for coal preparation 
costs provided such preparation 
enhances the value of the coal. Section 
206.m is proposed to continue the 
policy of granting an allowence fur 
washing coal from Federal or Indian 
leases to lessees paying royalties under 
ad valorem lease terms which are 
subject lo the provisions of Subpart F. 
However. if the value determined 
pursuant to 0 208.259 is based on a 
benchmark that reflects the value of 
like-quality unwashed coal. then the 
lessee would not be entitled to an 
allowance even if i t  actually incurred 
washing coats. 

Paragraph (a)(l)  would l i r r i t  the 
washing allowance to 50 percent of the 
value of coal determined pursuant to 
f 208.259. Furthermore. i l  provides that 
in those instances where the lessee. 
under any given selling arrangement. 
can qualify for both a washing and 
transportation allowance. the total of 
the coal washing and transportation 
would be limited to 75 percent of the 
value of coal for that selling 
arrangement as determined pursuant to 
5 ZCH.259. 

Paragraph [a)(2) would provide for the 
M M S  @irector to appruve a m a t e r  
amount (in excess of the 50 or 75 percent 
limit contained in paragraph (a)(l)) if the 
lessee submits an application which 
demonstrates that the higher allowance 
is warranted and is in the best interests 
of the lessor. However, MMS believes it 
would be unreasonable and 
inappropriate to accept allowances of 
such a magnitude that the royalty 
payment would be effectively reduced to 
zero. 

Under Q ~ . 2 ~ ( b ) ( l ) .  the cost 
incurred by the lessee under an arm's- 
length coal washing contract would be 
accepted by MMS as the reasonable 
allowance for coal washing subject to 
the limitations of paragiaph (a)(l). MMS 
approval of the allowance would not be 
required before the allowance could be 

S-999 0 t08(07)( 14-JAN-87- 14:38:23) 

taken. However, prior to or at the time 
an allowance is taken, the lessee would 
be required to aubmit to M M S  a 
completed puga one of Form MM-292 
the same month the allowance first ia 
reported on Form MMWOl4. Re rt of 
Sales and Royalty Remittance. xa 
would be a onetime filing effective for 
the reporting period. The allowance 
would be denied for any production 
month for which a Form MMMz92 is 
not received by the time the Form M M S  
m 4  is filed for that production month. 
Therefore, if a lesaee k i n a  incurdng 
washing costs for January coal 
production punuant to an arm's-length 
contract, if it did not aubmit a Form 
MMM292 until April 15, it would be 
entitled to an allowance only for March 
and subsequent months' production for 
a 12-month reporting period. No 
hllatvnnce would be permitted for 
January and February. and the lessee 
would be required to refund, with 
interest. any allowance that was taken. 

The procedure for claiming a washing 
allowsnce under paragraph (b) is 
proposed to be a two-step prucess. The 
first step is the deduction of an 
estimated a\\owance. The artimated 
allowance is the dollar-par-ton amount 
the lessee expects to incur for washing 
during the current 12-month period. The 
estimated washing allowance would 
become effective beginning with the 
month the lessee first reports a washing 
allowance deduction on Form MMS- 
4014. Report of Sales and Royalty 
Remittance (provided the lessee also 
submitted a completed page one of Form 
MMS-4292). The estimated allowance 
would continue for 12 montha or until 
the arm's-length contract terminates or 
in amended, whichever is earlier (the 
reporting period). The recond step of the 
two-step process occura when the initial 
reporting period ends. Under parayaphs 
(b)(l)(ii) and (c)(1). the lessee wou d 
submit a completed page one of Form 
Mh4s4292 within 90 days after the and 
of the previous reporting period. This 
submittal would contain the actual costs 
for coal washing incurred during the 
previous 12 months. If coal warhi 
continuing, then thia submittal wou d 
also contain an rstimate of the costs to 
be incurred for the next 12 months. The 
estimated coal washing allowance could 
not be greater than the previous 12 
months' actual coal washing costs, 
unless MMS approves a higher estimate 
upon written request from the lessee. 
Any differences between estimated and 
actual coal washing allowances would 
be reflected in an amended Form M M S  
4014, Report of Sales and Royalty 
Remittance. For example, if a leatee has 
its coal washed under an arm'a-length 
contract in January, the estimated 

7 is 

washing allowance would first be 
reported in February. Form MM-292 
would also be rubmltted in February. 
The estimated allowance ia effective 
beginning January 1,lPXI. and would 
continue for 12 month& By April 1.19XS. 
the lessee would aubmit Form M M S  
4292 showing ih actual cosh incurred 
for the period January 1,1QX& through 
December 91.10X4. 

Paragraph (b)(Z) rata forth the 
procedures for a leraee to obtain a coal 
washing allowance when the coal 
waahing ia perfmed under a non- 
arm'a-length contract or no contract, 
including thoae rituationr where the 
learee performr the waahiQ aervice 
itself or an affiliate of the lesaee 
performr the waahing rervice. Paragraph 
(b)(Z)(i) would not require prior MMS 
approval of coal washing costs incurred 
under nonarm'a-length contract or no 
contract situation& puaSraph (b)(l)[ii) 
proposes a procedure rimilar to that 
previously discusred for arm's-length 
allowances. The nonann'r-length or no 
contract allowance determination is also 
a two-step process, consisting of a 
aubmittal of an eathated washing 
allowance for the current 12-month 
period and a aubtnlttal of the actual 
washing allowance within 90 days after 
the end of the 12-month period 
containing the actual costa incurred 
during the previour 12-month period. 
MMS approval ia not ruquhd prior ta 
commencing non-arm's-length or no 
contract washing deductions. However, 
MMS must receive a completed Form 
MM-292 and all available data to 
support its proposed estimated 
allowance in the rame month the lessee 
firat reporta it8 allowance on Form 
M M M 4 .  Report of Salsa and Royalty 
Remittance (the filing ia effective for all 
months in the reporting period), or the 
allowance will be denied until the Form 
is received. Within 90 day8 following the 
end of the 12-month period. the lessee 
would submit Form M M M 2 9 2  and all 
available data aupporting its actual 
costs incurred during the previour 12- 
month period. 

Paragraph (b](Z)(iii) would pmvide 
that MMS will monitor. review, and 
audit coal w a a w  allowances. If MMS 
determiner that the lerree ha8 
incomctly determined the estimated or 
actual allowance, MMS could direct the 
Lessee to adjuat it. A Lesaea also may 
requeat a coal w a r m  allowance 
determination from MMS If. aa the 
reault of an MMS action or a Lasree'r 
request. MMS determinea a different 
allowance than the one the Lesaee has 
taken, then the lrrree rhall be required 
to adjust the allowancar reported on i ta  
Form MM-4 for monthr in the 

F470i .FMT...[ l6,30] ... 4-15-86 



1846 Federal Register / Vol. 52, No. 10 / Thursday, January I S ,  1987 / Propored Ruler 

reporting period after the approval ir 
racaived. Adjustmentr to ertimatrd 

would not be r e q u l d  Ye to made approva' until 
costa in months p 

the lessee deterniiner its actual cortr. 
Then i t  would adjust from the originally 
reported estimate to the actual for that 
month a r  determined by the MMS. This 
will avrid requiring leaseer to adjust 
Form M M W 4  twice for the months 
preceding approval. However. tho rules 
would authorize MMS to m q u h  
immediate adjurtment of the pro- 
determination months when jurtified. 

Paragraph (v) would enumerate the 
types and natura of coata which MMS 
considen acceptable In determinig a 
non-arm's-length or no contract washing 
allowance. The categories of expenses 
are operating and maintenance 
expenrea overhead. depreciation. and a 
retun on undepmciated capital 
investment (or. alternatively, a return on 
the initial capital investment with no 
allowance for depreciation--lha 
discussion below). Paragraphs (b)(v)(A) 
and (B) provide a lirt of c p n t i n g  and 
maintenance expense cafegorier which 
MMS considera typical operating or 
maintenance expenses. Paragraph 
(b)(v)(C) would provide for overhead to 
be included as a washing cost. providing 
that the overhead is directly attributable 
or allocable to the operation or 
maintenance of the washing rystem. 

MMS is proposing two alternativer 
regarding return on capital investment. 
Under aikmative 1. paragraph (b)(v)@) 
would provide for two financial 
depreciation methods: Straight-line 
depreciation and units of production 
depreciation. Accordingly, depreciation 
would be based on the useful life of the 
equipment or the life of the reserves the 
wash plant services. Also. salvage value 
must be observed and depreciation 
limited to that salvage value. 

M M S  is also proposing that the 
establishment of a washing facility 
depreciation schedule would not be 
altered by virtue of a change In 
ownership. If. for example. a wash plant 
has a depreciation schedule of years 
and has been depreciated for 10 yearn 
by the first owner and then sold. the 
new second owner would be entitled to 
the remaining 10 yearn' depreciation 
based on the original capitalized cost. 
MMS specifically would like comments 
on whether or not this no- 
recapitalization provision should be 
adopted if alternative 1 is adopted. 

As alternative 2. MMS is proposing, in 
paragraph (b)(v)@). to dirsllow any cost 
deduction for depreciation. Instead, 
each year MMS would allow an amount 
equal to the initial capital investment in 
the washing facilities multiplied by a 
floating rate of return, a r  discussed 

S-094999 0169(07)(1CJAN-87-14:38:25) 

below. Alternative 2, If adopted, would 
be supplemental to alternatiw 1 and ir 
propoiad to apply proapecUvely only to 
new fadlitier or newly aquired 
facilities. MMS would like commenten 
to addrear the feeribility of alternative 
2. 

Paragraph [b](v)[E) would ertablirh 
the rate of return to be ap lied to either 

inverbant under alternative 1, 
discuaaed above, or the Initial wash 
plant capital lnvestmenl undu 
alternativa 2. The rate of return ir 
proposed to be determined by the 
MoodT;Aaa corporate bond rate a s  
publir ad in Moody'r Inverton 
Services, Inc. Moody's Bond Rscods on 
the fint businers day of the reporting 
period for which the allowance becomes 
applicable. At the 
subsequent 12-month perio the\ 
followa the rate would be determined. 

a d h a s  whether a a ecific rate of return 
for each lersee aho3d be used and how 
such a rate of return would be 
calculated. 

Paragraph (c) ret8 forth the reporting 
requirements subsequent to the initial 
reporting period. Paragraph (c)(l] would 
require page one of Form MMS4292 to 
be submitted within 90 days after the 
end of the previour reportirq period for 
annk-length warhing contrrctr. For non- 
arm's-length or no contract rituations, 
completed Form MM-292 and all 
supporting information would be 
required to be rubmitted within OQ dayr 
following the end of the reporting 
period. unlesr MMS approver a longer 
period. Regardlesr of whether coal 
washing is conducted under arm'r- 
length contract, non-arm's-length 
contract, or no contract conditions, if 
Form MMs-.1292 and accompanying 
supporting information is not received 
within the W-dfiy timeframe. then the 
new allowance for the rucceeding 
reporting period will not be effective 
until the first day of the month in which 
a proper Form MM-292 is received by 
MMS and will be applicable to Forma 
MM-4 received after that date. 
Section #x1.280(c)(2) provides for MMS 
to make a change in the reporting cycle 
of submission of Form MM-292, and, 
if necessary. any accompanying data. 
This provision is intended to allow MMS 
the flexibility to equalize its workload in 
order to more effectively administer 
washing allowancer. Nothing in this 
subsection should be construed to alter 
any of the royalty reporting and 
payment requirements contained either 
in this Part or In other Parts of 30 CFR. 

Section 206.280[~)(3) would provide 
that washing allowances under either 
arm's-length. non-arm's-length, or no 

the undepreciated warh p P ant capital 

T Of each 

MMS would like commenten lo  
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contract dtuationr am to be nported on 
a separate line on Form h4h4-1. 
Re rt ot !Mer and Royalty Remlltmca. 
U x r r  otheruire directed and approved 
by MMS, lerreer are not to report values 
that are net of warhlng allowances. 

Paragraph [d) would I ecify the 

allowancar am different from the 
ertimater If the lertee overarthated 
costs, the l e a r n  would be r e q u l d  to 
pay the addltiond roydty plur lntmrl, 
For undenrha tes ,  leueer would be 
allowed a credit without intereat. The 
actual procedurer to adjurt Form MMS- 
a 4  will ba Included In the MMS Payor 
Handbook. 

aph (e) ir propored to allow the 
ure o X e  aame adminirtrative or 
computation procedures contained in 
4 Za%!tM to determine other warhlng 
costa when valuing coal under a net- 
back procadurn or other valuation 
procedure contained In Subpart F of Part 
ma 

adjurtment procedure w R en actual 

Par 

proparad -1, Allocation of 

perton leaser and ad valorem leases 
which produce coal that Ir rubjected to 
washing. This propored section instructs 
lerreer on procedures of how to 
properly allocate washed coal tonnages 
back to the learer from which the coal 
was originally produced. The proper 
allocation of washed coal ir errential to 
the proper mportlng and paying of 
royaltier. 

P r o p o r e d ~ ~ ~  Tmnsportation 
allowancer. would grant an allowance 
to lesrees when it 11 neoerrary to 
transport coal from the lease or mine lo 
a wash plant remote from the lease or 
mine or to a point of sale remote from 
the leare or mine. The propored 
regulation ir a continuation of long- 
standing MMS policy; however, there 
has never been explicit guidance or 
regulation pertaMng to coal 
transportation allowances. MMS has 
received several hqI id88 in th8 p a d  
questioning what conditions must be 
present in order to obtain approval to 
deduct a transportation allowance. The 
following explanation ir not intended to 
be conclusive or exhaustive but is 
intended to convey the general criteria 
MMS would apply to determine whether 
a transportation allowance is 
warranted. First, trannportation to a 
point of sale on the lease or on the mine 
property or to a point of rale In the 
vicinity of, or adjacent to the leares or 
mine. doer not qualify for transportation 
allowancar. Second, if the 
transportation is part of what MMS 
considen normal mine operation, then 
no transportation costa are allowed. 
Normal mine operation is conrldemd to 

washedcoo, f Is applicable to both cents- 
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include tranrportation on or about the 
mihe. Thir includer transportation ih the 
pit. from the pit(s) to the loadsut oilor 
or tipples. or ta uurhen  or other coal 
preparation facilitier including wash 
plantr located on or near the mine. 

A lerree would be entitled to a 
tranrportation allowance only if the 
value for the coal har beeh determined 
punuant to f 206.259 at a point remGte 
from the leare or mine. Thus. for 
example, if value ha8 been determined 
based upon rpot prices for coal at the 
mine, the lersee would hot k entitled to 
a further deduction from that value. A 
tranrportation allowance would be 
allowed however, in those 
circumstancer when value ir 
determined bared upon the grorr 
proceedr for the rale of coal at a raler 
point remote from the lease. 

Paragraph [b)(l) proposer to limit the 
trahsportation allowance to 50 percent 
of the value of coal determined punuant 
to f 256.259. Paragraph (b)(l) alto 
contains a limitation on the amount of 
total deduction by relling arrangements 
for lessees that qualify for both washing 
and tranrportation allowances. As 
stated previously in the discussion of 
5 m a )  (warhing aliowancer), total 
deductions are proposed to be limited to 
75 percent of the value of coal 
determined pwuant  to f mZ9. The 50 
and 75 percent limitations contained in 
paragraph (b)(l) are not absolute. 
Paragraph (b)(2) provider for the MMS 
Director to approve an allowance in 
excess of those limits if the lessee 
submit8 an application which 
demonstrates that the higher allowance 
is warranted and ir in the best interests 
of the lesror. 

Paragraph (c) would require that the 
per ton transportation cortr be 
determined based on the hdl tonnage 
transported. Therefore, if unwashed coal 
is transported to a wash plant remote 
from the mine, the transportation cost 
would be determined on the total weight 
oi materia! !ransported. including the 
impurities. However, paragraph (c) 
further provides that MMS will not 
participate in the cortr of tranrporting 
impurities. 

Paragraph (d) provider for the 
determination of tranrportation 
allowances uhder arm'r-length and non- 
arm's-length or no contract rituations. 
including those situations where the 
lessee performs the transportation 
service. This section i s  virtually the 
same as f 20e.Z&Io(b) (washing 
allowances). Therefore. the preamble 
discussion for that rection applies here. 

Paragraph (e) contains reporting 
requirementi parallel to those provided 

The earlier discussion provided herein 
for washing allowances at 0 208.280(c]. 

with rugard to warhi allowance8 id 

The same rpplier to $ $ 2oa2az(f) and 
(e). 
submission. would provr.de that lerreer 
must rubmi! to MMS upon requert, cod 
ralar contracts, supply agreements, 
contract amendmentr or any other 
document, affecting groan proceedr. 
whether or not related to the raler 
contract. Thir rection would further 
require the latree to certify, in mi- 
that all requerted lnIormation Lar bean 
provided. If a harm falrely certifies, it 
will be subject to penaltier and other 
ranctionr punuant to applicable lawa 
and regulations. Also. under thir rection. 
MMS would specify whether the 
information is to be rent to hiMS or 
made available at the lerree'r office. 

Thir section also would mquira 
lessees to include, ar part of their 
submittal, any other contractr. 
agreements, or document8 that affect the 
gross p d r  accruing to the lerrae 
from the rale of coal. For example, if the 
lessee agree, to sell coal to a utility and, 
ar part of the agreement, the utility 
provider mining equipment at a mduced 
price, that price reduction ir part of the 
considera tion for the rala of the coal. As 
such, the lessee I s  obligated to rubmit 
information about the mining equipment 
agreement as well am any other rales- 
related documents. 

Paragraph (b) would provide that 
lesseer and other payon would be 
required to odvire MMS whether the 
contract ir ann'r-length or non-arm'r- 
length. A definition of arm'r-length 
contract ir proposed lo be included in 
f 208.251. Thir derignation ir important 
becaure, for ad valorem lease,. it would 
determinr whlch valuation method 
would be used. It ir not proposed to 
make thin derlgnation part of the 
certification. 

The lessee'r derignation of a contract 
an arm's-length would not be condurive. 
Paragraph IC) provider that M M S  may 
later audit the contract to ascertain that 
the lessee'r designation of the contract 
as arm'r-length meets the criteria of 
MMS' arm-length contract defintion. 
IV. Rocedd Matten 
Executive Order 22.282 

reviewed in accordance with Executive 
Order 12291. They are not clasrified as 
major because they do not meet tho 
criteria for major regulation: ertablished 
in the Order. 
Regulatory Flexibility Act 

consolidater and atreamlines existing 

equally applicable to % is rubrection. 

Proposed ZCU263, Conhct 

There proposed ngulationr have been 

Because thh rule primarily 

ragulatioar Into a ringla put for 
conahtent appllcatioa there M no 
righificant rdditlonal mquirrmentr or 
burdena placed upon small burinerr 
entitier as a rerult of implementation of 
this proposed rule. Therefore, thc MI 
hu detarmined that thlr rulem.)ting will 
not h*a a significant economic effect 
on a rPbrtmtid number of rmall entities 
ud doer not mquSm a regulatory 
fldbility andyaia under the Regulatory 
Fbdbility Act (5 U S C  OOl, et seq). 
pbprsmorlt Redudon Act of lm 

t u w  reporting re uinmentr remain 
enra t id ly  the ume.?bal washing and 
trmrpcnt.tim dlowurca applications 
willbe mqufredto be aubmitted 
u m d y  for review by MMS. Also. upon 
the rappeat of MMS, lesreer will be 
raqufrnt to aubmit their coal sales 
contncb. 

requirements contained in f f Ztl6.258. 
2o&ao, 206162. and206.263of thir d e  
h a w  baan submitlad for approval to the 
Office of Management and Budget 
(OMI) under 44 U.S.C SSOr(h). The 
collection of thin information will not be 
mquimd until it has been approved by 
OMB. 
National Environmental Policy Act of 

It i s  hereby dcc-mfned that this 
rulemaking dm-  cot conatitute a major 
Federal action rignfficandy affecting the 
quality of the human environment and 
that a detailed atatemant punuant to 
section 1OZ(2)(0 of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) fr not required. 
Public Comment Pmcedum 
A. Written Commentr 

You a n  invited to participate in (hi8 
proceeding by submitting data. view,, or 
argument1 rvitb rerpect to this notice. 
All comments rhould be submitted by 
4:3O p.m. of the day rpecified in the 
"DATU" rection to the appropdate 
address indicated in the N ~ a u 8 W '  
rection of thir preamble and rhould be 
identified on the outside envelope and 
on documents rubmittad with the 
designation "Revision of Coal Royalty 
Valuation Regulationr and Related 
Topiu" All comments received by the 
MIS will be available for public 
inspection in Room El&. Building 85, 
Denver Federal Canter. takawood. 
Colorado, between the h o w  of 8:W a.m. 
and 4 m  pm., Monday through Friday. 

Any information or data aubmitted 
which you conridet to be confidential 
must be 80 fdenU5ed and submitted in 
writing. one copy only. MMS reserve: 
the right to determine the confidential 

The information collection 

S a 9 9 9  01 1~0~1CJAN-117-14:3~2~)  
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rtatur of the information or data and to 
treat it according to ita independent 
determination. 
B. Public Hearing 
1. Rvcitdum for raquesk to make om1 

presentations.- The time and place :or 
the hearing a n  indicated in the YDA~EI"  
and "-" ractionr of ihe 
preamble. If necerrary to prerent all 
testimony, the heari will rerume at 
93 a.m. on the neifgurinerr day 
following b e  fint day of b e  he 

You may make written requert or 
an opportunity to make an oral 
preaentation The ruquert rhouid contain 
a burinerr telephone number and also a 
telephone number wben you may be 
contacted during the day prior to the 
hearing. If you are relected to be heard 
at the hearing, you will be notified 
belon 4:30 pm. of the day prior to the 
hearing. You will be requited to submit 
50 copier of your rtatement to MMS at 
the address indicated in the 
"ADORSUU" sectidn of the preamble 
by 4:30 p.m. [To be determined]. 

reserves the right to select the penons 
to be heard at the hearing (in the event 
there are more requests to be heard than 
time allowr]. to achedule their 
mspective prerentationr. and to 
establish the procedure, govemix the 
conduct of the hearing. The lenglfi of 
each preaentation may be limited. based 
upon the number of p r ~ r ~  requesting 
to be heard. 

A Department of the Interior official 
will be designated to preride at the 
hearing. Thir will not be a judidal-type 
hearing. Questionr may be arked only 
by those conducting the hearing. At the 
conclusion of all initial oral rtatemenls. 
each penon who har hade  an oral 
statement wil l  be given the oppomnity. 
if he or rhe 10 derirer. to make a 
rebuttal rtatement. The rebuttal 
statements will be given in the order in 
which the initial atatementi were made 
and will be rubject to t h e  limitations. 

If you wish to ark a quertion at the 
hearing, you may rubmit the question. in 
writing. to the presiding officer. The 
presiding officer will determine whether 
the quertion ir .elevant and whetber 
time limitations permit it to be presented 
for acrwer at the hea 

Any further p r o c a d 3  ruler needed 
for the proper conduct of the heating 
will be announced by the preriding 
officer at the opening of the hearing. 

A tranrcript of the hearing will be 
made. The entira record of the hearing, 
lhdudihg the tranraipt will be retained 
by the MMS and made available for 
inspection in Room EIM, Building 85, 
Denver Federal Center, Lakewood. 
Colorado. between l e  h o w  of am a.m. 

9 

2 Conduct of the heur~itg: MMS 

and 4.90 p.m, Monday through Friday. 
You may purchase a copy of the 
hnacript horn the reporter. 
U I t  of S u b j u b  
3ocFRportzLo 

Continental rhelf. Covemefit  
contracts, Mineral royalties, Oil and gar 
exploration. Public landr-mineral 
rerourcas, Reporting and mrdkeeplng 
requirementr. 
mcFRcFRPorl2tn 

Coal. Continental rhelf. Government 
contracts, Mineral royaltier. Oil and gar 
exploratioh Public Iandr-mineral 

;roCF?lport#lb 
Continental rhelf, Caothermal energy, 

Government contractr Mineral 
royaltier. Oil and gar exploration. Public 
landr-mineral m u r u m  
30 CFR Part 212 
Coal Government contracts, Mineral 

royalties, Oil and gar exploration. Public 
lands-mineral rerourcei Reporting and 
recordkeeping requirementr. 
30 CFR Part 218 

transfen, Geothermal energy, 
Government contractr, Indianr-lands, 
Mineralr royalties, Oil and gar 
exploration, Public lands-mineral 

43 CF?l Part 34W 

Intergovernmental relationr. Mineral 
royaltier. Miner. Public landa-minerai 
rerourceB. Reporting and recordkeeping 
requirementr. 

1. s m  GW 

rerourar 

Coal. Continental rhelf. Electric funda 

rerounn. 

Government contnctr. 

Date: December 25 lodh 

Arrirlant Sscrstary--Lond and Mincmlr 
Management. 

T m E ) o - ( ~ l  
For the naronr ret out in the 

preamble. 30 CFR Partr 202 2~~3.2~16, 
ZlZ and Zl8 are proposed to be 
amended a i  followr: 

PART202--(Ayu(DEDl 

30 CFR Part u)2 ir amended a i  
followr: 
1. The authority citation for part 202 ir 

revised to read a i  follom: 
Autbodtr: 25 U.S.C 390 e l  raq.; 25 U.S.C 

3- et aeq: 26 U.S.C n m  et req.: 30 U.S.C 
1fl at raq.; # U.S.C et seq: # U.S.C 
1001 et wq.: r) U S C  izoi at wq.: 13 U S C  
13Jl et wq;43 U S C  1331 et aeq.: and 43 
U.S.C 1m et 8hq. 

2. Subpartr E F, G. and H of Part 202 
are revired to read a i  followr: 

w E a m m J & -  
[R-f 

-bwt- 

~ ~ 8 O I l d N ~  
UI-1 

~ t t ~ ~ R -  
IR-I 

5. A new Subpart I ir added to read 
"Subput I--oc8 Suh-(Rmedd)." 
4. Saction zo3-d) under Subpart E 

of Part 203 ir ndarignated a i  a new 
8 ZL?.~SO under Subput F of Part 202. 

5.90 CFRPut 202 b .mended by 
reviaing newly redesignatad 4 a02250 to 
read a t  followr: 

i- -m- 
All overriding roydty interest.. 

production payments, or rimilu 
interertr cmated under Federal coal 
learar ahall be rubject lo l e  provlrionr 
of 43 CFR cmup 3400. 

PARTzo+fANEMMDI 

30 CFR Part## ir amended as 
followr: 

1. The authority dtation for Part 2M ir 
revired to read a i  follom: 

A u W V .  25 U S C  S98 el raq.: ZS U.S.C 
-e t  racl.: tfU.S.Cnol et eeq.: #U.S.C 
ia d r) USC 351 et 1) U S C  
1001 et #q; r)USC 1zoi et sq.: 43 U.S.C 
1301 et wq.; 4 US.C 1531 et aeq.; and 43 
U.S.C 1#n et aeq. 

Z Subpartr €& F. C. and H of Part 203 
are revised to read a i  followr: 
S u b p a r t E - & l k l M l m k , ~ l -  
[R-I 

8ub9ul- 
Subpart a-Otrm solM MInomI8- 
tR-1 

M - R -  
[R.#rrmll 

3. A new Subpart 1 ir added to read 
'Subput I-QCS Sdfur+Reserved]." 

02o3.200 wlnmdodl 
4. Pat 

and (k) 3 - M ~ o v e d .  
S. P-@-P~ (a). (bX and [d) of 

f ZtJ3.200 M rederignated a i  new 
4 8 uU.250.218.201. and 202250. 
rerpactivaly. Titler of the new rections 

aphr (GI, (e), (0. (8). (h). (i). (j). 

Advance royalty 
Royalty payment 
Ovami- royalty interert 

-999 01 Il(OfKICJAN-17-I438:3I) 
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A 30 CFR Part 2Q3 ir amended by 
inrcw a new f into Subpart F 
(formerly Subpart E) to read ar follows: 
I-1 R.ductknhroyUtyrrt.a 
nntrl 

An application for d u c t i o n  in awl 
royalty rate or rental ahall be filed and 
proceased in accordance with 43 CFR 
croup 3100. 

p m M - 1  

follows: 

reviaed to read as follows 

30 CFR Part 20(1 is amended as 

1. The authority da t ion  for Part ZXI !r 

AutbodW 2.5 U S C  396 et q: 25 U.SC 
et q.: 25 U S C  tloT et req: 30 U.SC 

U S C  
1 8 ~  et wq.: 30 U S C  xi1 et aeq: 30 U.SC 
lm et uq: r) USC l a  et aeq.: 
1jOI et seq; U S C  f j f l  et seq.: and a 
U.SC 1m et aeq. 

arc rcviaed to read ar follows: 

WE--So#Y)mrrk ,G.CHC1C-  
IResewdl  

subowtF--corl 
S u ~ ~ s o l k I ~  
IR-dl --- 

3. A new Subpart I is added to read 
"Subpart I--O& Sulfur-[Reserved]." 
4. Sections 206.300 and 208301 under 

Subpart C are redeaignaled as new 
f f 206.350 and 208.351 under new 
Subpart H. respectively. 
5.36 CFR Part #wI ir amended by 

adding 0 f 208250,208251.20825~ 
208253. m.254.2oa255.208256.206.257. 
m6.m 208.259. mm, m.281, 208.282, 
2118.283, and 206.a to newly 
redesignated Subpart F [formerly 
Subpart E) to read ar follows: 
subQwrF--Corl 

2 Subparts E F. C. and H of Part 208 

scr 
208.250 Purpore and rcope. 
ph251 Definilionh 
2Dh?sz bforulation wllcaioa 

G n m l  royalty marupmmt 
rerponribilitier of MMS. 

2oB.W General royalty oblbationr or the 
l a m .  

a06255 Coal rubjeci to royalties-gencral 
pmvirionr. 

Quality and quantity mearwment 
itandardr lor reporting and paying 
royaltier. 

200257 Point of royalty determination. 
2[#354 Valuation atendads for cents-per- 

ton leaaer. 
200.259 Valuation rtandnrds for ad valorem 

learrr. 
206.20 Washing allowancer. 
nylzal Allocruoa of Wlahed CCWL 

bc 
Tmnspottntlon allwanma. 

B2l.283 Contract rubmluion. 
2o(L3M In rltu and a d a c e  sirificetion and 

Iiquefactlon operatlonr 

s- hrpoa-rcop 
(a) Thla mbput prarcrfbar the 

procedures to eatabliah the value. for 
myal!y purporea, of a11 coal production 
from Federal and Indian Tribal and 
allotted leasea (except leaaes on the 
Osage lndlan RewrvationJ. 

(b) If the rpecific provirionr of any 
rtatute or treaty. or any coal lease 
subject to the rquimments of this Part. 
are inconairtent witb m y  rqd r t ion  in 
this Part then tbe lcaae. rtatute. or 
treaty pmvision rhall govern to the 
extent of that inconristency. 

Minerals Management Service [MMS) 
are subject to later audit add 
adjustment. 
I206.251 D.Mlbn. 

(a) Ad mlonm ltmc meana a lear 
where the royalty due to the Ieasor ir 
based upon a percentage of the amount 
or value of the production. 

(b] AIIowana meana an authorized 
or an MMSaccepted or -approved 
deduction in determining value for 
royalty purporer. 

a l l owma for tbe reaxmble. actual 
coata i n d  by the leawe for coal 
washing. or an MMSaccepted or 
-approved deduction for the costs of 
washing coal determined punuant to 
this subpart. 

( 2 )  Tmnsporiotion allowance means 
an allowance for the reasonable. actual 
cortr incurred by the learea for moving 
coal to a point of mle remote from the 
lease or mine, or an MMSaaxpted or 
-approved deduction for coats of such 
transportation, determined purauant to 
this subpart. 

(c) Area meanr a gesgaphic region in 
which coal has similar quality and 
economic characteristics. h a  
boundaries are not officially designated 
and the areas are not necesrarily 
named. 

(d) Ann 2-length contmct me- a 
contract or agreement between 
independent. nonaffiliated penonr. For 
purpores of thir rubpart. two penonr 
are affiliated if one penon controls. ir 
controUed by, or ir under common 
control with another penon. or if one 
penon own, an interert (regardless of 
how small], either directly or indirectly, 
in another penon. 

(e) Audit meana a review. conducted 
in accordance with generalIy accepted 
accountins and auditing standards, of 
royalty payment compliance activities of 
Ieraeer or other intereat boldera wbo 

(c] All royalty paymentr made to the 

(1) Cwl washing allowance meanr an 

pay roydfiea, renta, ur b o n u m  on 
Federal ot Indim leaaea. f h a  term audit 
indudea, but la not limited to. audit 
activitier related to Federal leaser 
louted within the boundaries of any 
Slate whlch bra mter8d into a 
coopsrcltive qreemeat with MMS under 
the pmvirionr of r a c t l o ~  202 or a05 of 
the Federal Oil and Cas Royalty 
Managemant Act of 1062 (30 USC 1732 
or 1735). audit activititr related to 
leawr Ioceted on Indian l a n k  and the 
review and molution of exceptionr 
procsrred b any accounting systems 
maintained %y the MMS Audits my 
I L o b e ~ t d L n r a r p o o #  to 
imguluitiar identi8ed by BLM. MMS. 
BIA or a State or Indian Tribe in the 
perfonnanca of production verification. 

(r) BL4 meam the Bureau of Indian 
Maim of the bepartmait of the Interior. 

(g] ELM meana the Bunau of Land 
Management of the Department of the 
Interior. 
fi) Cool meam of all ruJu from 

lignite through mthradte. 
(i) Cool worhi~~g meam any treatment 

to remove impuritier from coal. Coal 
washing m y  M u &  but ia not limited 
to. operetionr mch ar ff otation: air. 
water. or heavy media separation: 
dtying. and related handling (or 
combinationr thereof). 

egmment including amendments or 
revjslona tbemta between two or more 
penonr and enforceable by law that 
with due conaideration creates an 
obligatio&. 

(k) Crvu p d 8  (for royalty 
payment puqmes] meanr the total 
moder and other conriderrtion paid to 
a coal leuee. or moder and other 
conaideration to which such lessee ir 
entitled for the dirposition of coal. 
Grosr proceedr Includer. but is not 
limited to. payments to the lersee for 
certain aervicer ruch ar cnuhing. 
rtoring. mixing, loedfng. treatment with 
rubrtancer induding chemicalr or oil. 
and other preparation of the coal to the 
extent that the leases 1s obligated IO 

orm it at no aut to the Federal E emmat or Indian m e r .  Cmsr 
p d  as applied to coal induder: 
Paymentr or creditr for advanced 
prepaid rererye pe enta rubject to 
recoupment thmu$!ducad prices in 
later rater: edvenced exploration or 
development corta that ere rubject to 
recoupment through reduced prices in 
later raler: takaorpay paymentr: and 
reimbpnunentr. indudhg bat not 
limited to. reimburaementa for royaltier. 
taxer or feer, [provided however. that 
grors procaedr aha11 not include 
reimburaementa for Federal black lung 
taxa or rhndoaed mine Ian& fees 

(j) Cantmd - m y  orrl or written 

F 4 7 0 1 M  ...[ 16,301 ...4-1586 



11150 F e d d  Regis- / Vol. 52 No. 10 / Thursday. January 15. 1987 / Propored Rules 

authorized by the Surface h4ining 
Control and Reclamation Act of 1@77,30 
U S C  12111. et req.]. Tax 
reimbunementr are part of the gros~ 
 proceed^ a- to a leuee even 
tho& the Federal or Indian royalty 
interert may be exempt from taxation. 

(1) Indian allottee mema any Indian 
for whom land or an intemt in land ir 
held in trurt by the United Stater or who 
hold: title rubject to Federal rertrlctioh 
againrt diehation. 
(m) fndion In'b. m r u u  any Indian 

tribe. band nation, pueblo. community. 
rancheria. colony. or other group of 
Indiana for which any land or intereat in 
land is held by the United Stater in trurt 
or which ir rubjed to Federal mtriction 
against alienation. 

(n) k s e  meanr any contract profit- 
rhare arrangement. joint venture. or 
other agnmaeilt bud or approad by 
the United S t a t a  rtzlda a miwll 
learicg law that authorizes explora\ic- 
for. developmeht or extraction of. or 
removal of c o a k r  the land area 
covered by that authorization. 
whichever ir required by the context. 

(01 Lessee meanr any penon to whom 
the United Stater. an Indian Tribe, or an 
indian allottee iuue t  a leaae. and any 
penon who has auumed obligation 
to make royalty or other paymentr 
required by the leare. Thir includes all 
persona who have an intenat in a lease 
a i  well a i  an operator or other payor 
who her no interert in the leare but who 
har arrumed the royalty payment 
rerponribility. 

@) Likequality cool means coal 
which bar similar chemical and physical 
charactenstia. 

(q] Marketable condifion meanr coal 
which ir rufficiently free from impuritier 
and othenvise in a condition that it will 
be accepted by a purcbaaer under a 
typical raler contract for that area. 

surface excavation or aerier of 
excavatiom and the rurfaca or 
underground rupport facilitier that 
contribute directly or indirectly to 
mi-. production preparation, and 
handling of leaw productr 

(a) Nef-back method meam a 
procedure for valuing coal at the lease 
or mine when a sale has taken place 
downrtream from the leare or mine. The 
procedure involver working back from 
the sales point to arrive at the value at 
the point of measurement for royalty 
purporer. Conrideration ir given to coats 
incurred in the tranrporta tion. handling, 
warhing. etc. neccirary to get the caal 
to the point of rale. 

[t) Net output meanr the quantity of 
washed coal that a warhing plant 
producer. 

(r) Mine meanr nn underground or 

[u) Parron meam any individual firm, 
corporation. asrodation, partnenhip. 
consortium. or joint venture. 

(v) ssllw amngmhmt meuu a 
unique level of mb.ccountiag required 
by MMS'r Auditing and W d a l  
Syatem [AFS). 

(w] spot du agnwmnt m e w  any 
MI- tmnuctioa whers planned or 
actual de!iverier rpan a short perlod of 
time, urually not exceeding one year. 

(x) Tokaorcpoymsnt m e w  any 
payment received by the lame under a 
"l.)r*p.y" clrurr In ita rrln 
contracts. Such clausal nonnally require 
the purcharer to take, or, failing to take, 
to pay for a miaimurn contracted vOl~m8 
or other m e a m  of a d  U d e r  mch a 
d a w .  the purchaser may h a w  the right 
to take coal paid for (but undelivered) in 
rucceedhg years. 
f2oUs2 htomaan- 

Tbe idomtion CoIlhCtion 
requinmentr contained in Subpart F of 
Part am being submitted for 
approval by the OfRw of Management 
and Budget (Om] under U USC 
35O1(h). The informa tion collection O m  
clearance numben are requcrted for the 
foLlowing 

--1 I a a m  
1 

toto- xxxx 
1010- moc 
1010- moc 
1010- m a  

The information ir b e i i  collected by 
the Department of the Interior to meet 
its congrerrionally mandated 
rerpomibllitier relating to Federal and 
Indian m i n e d  royalty management The 
informatiod wilI be used to determine 
whether royalty paymentr represent the 
proper valuer for royalty purposes for 
minerals used or sold from Federal and 
Indian landr and to a r m  that 
propored deductions from royalty 
paymentr are acceptable. 

5- Q.nrrlm- 
-o(- 

I t  is the responsibility of MMS to: 
(a] Obtain lerree reports of coal lease 

production. quantitiea, and qualitier of 
coal leaae producta sold, reports of 
rentals and royaltier due, and related 
matters: 

(b) Collect and record rental: and 
mydtiea due &ora and paid by, luseer. 

(c] F'rocesr rental and royalty refunb 
(d) When necerrary, obtain copier of 

lerree contract (including contract 
updates and amendmentr], d e r  
+eementr coal washing agreemenk 

coal ~nnrporktion agreements. pubUdy 
available pdceh and other royalty 
valuation racordr when needed by MMS 

detarmined; 

information and racordr mbdtted to 
MktS by the leuee pursuant to leare 
term and rrlrJItioru and to maintain 
the confidentiality of any flnanclal 
Wonnation and/or trade recretr which 
may arm8 into ita ion or about 

royalura in a US Tnrruy and/or 
Tribal or allottee account; and 

(g) Audit the rmcorda of the Ieuee to 
detarmlne bf zupdtiar barn been pald 
properly to the Federal Govemnent and 
Indian lerrorr 

4- 0 r r r l r q . l t l ~ C d  
Mw- 

Tbe lemee & requhd song other 
thin@ to: 

(a) hperly handle and protect coal: 
(b) Place cod in marketable condition 

at no cost to the lerror; 
[c] Accurately measure production. 

properly maintain It in inventory, and 
diapoae of it in. manMkoe&ld to 
the p u b k  or &dh Tn'k's or dottce'r 
intereat; 

[d) Maintain accurate recordr of 
production and d e r :  

[e) Maintain copies of In contracts. 
taler agruementr, waahlng or 
tramportation agreemanta, und other 
reconir that support the prices ured in 
valuing coal for royalty purporar. 
Copies of these contracts, etc. are to be 
made available to MMS either in the 
lerree'r officer during normal olfice 
hours or provided to MMS in 
accordance with rhir Put at ouch time 
and in mcb m e r  88may be 
requerted by the Department of the 
Interior: 

(f) Make timely rental and royalty 

(e) Make timely reportr on production 
and raler quantitiea and qualitier: and 

(a] Roperty d u e  pmductfon and 
~mcttyp.Jmoll~= 
0- c # l a w 8 C t t o ~  
Wpmvbkn.  

[a) AU coal [except coal unavoidably 
lost as detmnfnad by BLM pmruant to 
43 CFR Group 9100) produd from a 
Federal or Indian leare rubject to this 
Part ir rubject to royalty. Thlr includes 
coal twd by the Isucw cm leae or off 
leaae. 

(b) If a lerree receiver compenaation 
for unavoidably lost coal through 
insurance cov(va80 or other 
anmgements, royaldm at the rate 

Io a88ure r&t Juyalties Itt propufy 

[el S.fm In P r o p d e w  

w h i c h i t m r y ~ 8 i a ~ ~  
I r ) R a n p y : d s p o l l t n n ~ . n d  

S-U949W 01 I3@7)(I4-JAN-I7-1431:36) 
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rpecified in the leare are to be paid on 
the amount of compennation which in 
ttceived. 

(c) In the event waste piles or rlurry 
pondr are nworlred to recover coal. the 
lerree rhall pay royalty at the rate 
rpetlfied in the lease at the time of 
recovery. fbe royalty rate r M  be that 
rate applicable to the pduc t ion  scthod 
ured to initially mihe coal ih the warte 
pile or r i m y  pond: i.e- utdeqround 
mining method or rtrip mintng method. 
Coal in warte pits or rlurty pondr 
initially mined from Federal or Indian 
tearer rhall be allocated to ruch laarer 
nqardlerr of whether it ir rtored on 
Federal or Indian lands. The leasee rball 
maintain accurate racorda to determine 
to which individual Federal or Indian 
lease coal in the waste pit or rlurry pond 
rhodd be allocated. However, except a r  
provided in 3 zoawe[t). n o w  in thir 
section quirea payment of a royalty on 
coal for which a royalty har already 
beeh paid. 

3- -rrdqUrrwI 
mwrurnrrlrbnbrdrcarwparmgrd 
p.lhg- 

(a) For lease, rubject lo 3 208.259. the 
quality of coal on which royalty ir due 
shall be reported on the h a i r  of percent 
rdpbur. percent arb and number of 
British thermal unitr (Btu'r) per pound of 
coal. Coal quality detenninatiom ahall 
be made at intervals prescribed in the 
lessee'r aalea contnct. U there ir no 
contract. the leasee aha11 propose a 
quality teat rchedule to MMS. In no 
care. however, rhall quality tertr be 

rtahdard induatry remgnhd test@ 
methods. Coal quality information rhall 
be reported on the appropriate forma 
required under 30 CFR Part n6. 

[b) For all lesser rubject to  hi^ 
subpart. the quantity of coal on which 
royalty is due ahall be mearured in rhort 
Ions (of ZOO0 poundr each) by methods 
pmrcribed by the ELM. Coal quantity 
information shall be reported on 
appropriate forms required under 30 
CFR Part Zl6 and on the Report of Sales 
and Royalty Remittance. Form MMS- 
SOT(. ar  required under 30 CFR PUC no. 
8206257 roMdtoptty&tmhuon 

subpart. royalty rball be computed OD 
the baria of the quantity and quality of 
coal in marketable condition at the point 
of royalty measurement prescribed by 
BLM. 

[b) Coal produced and added to 
stockpiler or inventory doea not require 
payment of royalty until mch coal ia 
later sold or ocherwise dirpored of. 
MMS may ask BLM or BLA to increase 
the lease bond to protect the lermr'r 

performed leu than quarterly Urbg 

(a) For all leases rubject to ~r 

intenrt when rtockpiler or inventory 
become excerrive an determined by 
BLM. 

(c) 'Ibe leasee r h d  p q  royalty at a 
rate specified in the leare at  the time the 
coal ir rold or otherwire dirpored of. 
u d e u  othvwiw pmvided for a t  30 CFk 

3- v m - t o r o r n t ,  
P.r-aorrb8.a 

(a) lhfr mctiorl ia applicable to coal 
l e a r n  oh Federat Indian Tribal. and 
allotted Indian landa (except leama on 
the Oaage Indian Reaervation) which 
provide for the determtnatlon of royalty 
on a anta-per-ton (or other quantity) 
h a i r .  

(b) The royalty fur cod produced from 
l e a r n  rubject to Ibk rectlon r h d  be 
tared on the dollar rate per ton 
prcra;be .? in the leaae. Th.1 dollar rate 
ahdl be appiiable to the actud wlmne 
of cod so.d or d including coal 
which ir avoidnbly loat ar determined 
by BLM pwuant  lo 43 CFR Croup a 

(c) For lea- aubject to this d d  
them shall be a0 Illow8nce8 for 
tranrportation. removal of impwitisr. 
coal warhing. or any other procarring or 
prepam tion of the coal. 

(d) When a coal leaae ia readjurted 
pursuant to 4 &R S u m  3u1 md the 
royalty valuation method chaqea from 
a centr-per-ton barir to an ad valorem 
basis. coal which is produced prior to 
the effective date of r eadp tmmt  and 
sold or ured wilhin 30 days of the 
effective data of readjurtment rhall be 
valued purauant to thir rection. All coal 
which is not mld or uaed within 30 daya 
after the effective date of readjwtmmt 
rhall be valued p m a n t  to the 
pmviriona of 3 m a  and royalties 
shall be paid at the royalty rate 
rpecired in &e readjusted lease. 
3208.2s V ~ r b n d v d r f o r r d  
vlkrmrbnea 

(a) Thir Kction ir applicable to coal 
lea- on FederaL Indian Tribal, and 
allotted Indian landa [except leases on 
the Osage Indian Rcrervation) which 
provide for the determination of royalty 
ar a penantage of tha vdua of 
production (ad doram). The vdue for 
royalty purporar of coal pduc t ion  from 
ruch learea rhall be the value of coal 
determined p m a n t  to paragraph (b) or 
(c) of thir rtctioo I t u  applicable coal 
warhing aUowanm and tranrportation 
allowancer determined purauant to 
0 5 208.280 and 208.282. 

(b) The vdue of cod which ia rold 
pursuant to an -'a-length contract 
ahallbe thegrwrpmaedr .-or 
which could a m e .  to the Ieaaee. Prior 
MMS approval of thir value 
required. although it ia #abject to 

not 

rnonitorir@ redew, and audit. MMS 
may direct a lersce to pay royalty bared 
on I Merent vdue if i t  determines that 
the lesraa'r mported vdue  ia 
inconairtent with the ruquhmentr of 
there regulation% 

(c)(l) "tie d u e  of d production 
from leasea mbject to this section and 
which ia not rold pursuant to UI arm's- 
1eqt.b contract ahall he the reasonable 
d u e  detennined la accord.nce with 
this rubsaction. 

(2) If the mamaable vdue of tbe coal 
cannot be determined pursuant to 
p a r a m  b (b) of this section. !hen the 
reauuuhe d u e  dull be determiaed 
through apphtroa of OW valuation 
dteria. Tbe dtda rhn be cons ided  
in !he followiq order, and the 
tearonable d u e  rbd  be based upon 
the fimt applicable criterion: (i) I b e  
lpwr p d  acuuing, or ubi& could 
accrue, to the Iemee purnunt to a d e  
under ita non-um'r-length contract [or 
othur dirporllim olha lbrn by an arm's- 
length contrrct), prodded &ut thoae 
&mr proorctdr u8 m p i v h t  to the 
leaam's gmu procds d e d d  b m .  or 
paid under, comparable um'r-length 
contracts for d e r  purcbaaer or other 
dispositionr of lllogpllity coal in the 
ME In evaluating the comparability of 
am's-le& contrrcta for the purporer 
of them regnlatioru the followitq 
facton r h d  be conaidend. price. time 
of execution, dUr8tias m u t c t  or 
markets ranted, tarmr. quality of coal. 
volume. and rucb other facton ar may 
be appropriate to reflect the value of the 
P r o d u ~ o n :  (W tbe v proorb 
a- otrrhich a d d  8 ~ 3 1 ~ .  lo the 
leraee punoult to a d e  under ita non- 
arm's-length contract (or other 
diaporition other than by an arm'r- 
length contrrct), provided that thoae 
grow procardr an equlvalent to the 
grorr proceeds under comparable ann'r- 
length coatncts between other penonr 
for d e s ,  purcbutr. or other 
dispositions of lilra-911.lity aml in tbe 
area. Comparability rhaU be determined 
urhg the same criteria a i  rpedRed in 
paragraph (c)(Z) (I) of thir aection; (iiij 
pdcas reported for that coal to a public 

for that cod to the Bncgy hiormation 
Adminiatration of the Department of 
Energy; (v) other relevant mutters 
including. but not limited to, publ&hed 
or publicly available rpot market prices. 
or information rubmitted by the lerree 
concamhg dtcumrtancar unique to a 
particular I e u e  opemtfon or the 
aalability of cartlin t y p o  of coal: (vi] if 
a reasonable value eumot be 
determined using paragmpha (c)(2)(il. 
[ii). (iii). [iv] or (VI of this d o n .  then a 
net-back method or my other 

UmtJ'cOmmidaa: (b) @CU m c d  

sop1999 01 t ~ I C J A N - ~ - 1 4 : 3 ) : 3 9 )  
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tu#olbknntbodrhnk d to 
detaldne tllhn. 

(d) Wbur the d u e  is detvmiahd 
purrplnt to parrsnph (c) of thir sectioa 
prior MMS approval is not rtguirad 
Hornvcr. a lessee shall no* MMS if 
the determination of value is punuant to 
paragxaph (c)(?)(v) or (vi) of this section. 
Tbt notification dull be by lettet to tbe 

Manageateat or his d e s i i  l%e ktter 
shallidentify.rbichvaluatiat~methodis 
being and a brief 
dctaiptioa of the ~ b e i n g p r e d  
Values are subjedtQMMSrwieud 
a d i t  andhWSnmy dim3 a ksae  to 
wc a difIemnt d u e  if i: detarsiatr that 
tba nparted d m  is laamristeat with 
tbc m b o f t b c  &-A 
1- m y  -1 at mJ 
detumirutioa from MMS. The lusee 
shall submit dl available d a h  to 
mppat its rupat l b e  detumination 
b y M x L s r h u . n n v i n ~ f o r t b c  
period stated tbercin 

(e) Value shall be baaed oh the 
mest pica a prodrnt operata d d  
rcairecdaitramtrd.Absall 
contract rmisioa Q almdmalt. if the 
l e e  faih to take proper or timely 
action to reain prha  or benefita to 
uhich it is entitled, it must pay myalty 
at a n b e  bend upat that obtainable 
pria or b e d i t  Conkad mitiona or 
amendments shall be in wriw and 
signed by aU partin to an m's-length 
awlm.d and mry bcrnbctirr. I r h  
lessee d e s  timely appIiatioa for a 
price &crease dowed uhder its 
contract but the purchaaer refuser. and 
the lesaee takes reasonable meamre* 
rrhich M doctmwntal. io farce 
~ # r a n n p l i u K z t b e l e t r e c w i l l  
owe no additional royalties until monies 
or cobideration resulting from the price 
incmase are r e t x i d  ?bir subsection 
applies to price mrremcnts only and 
shall nbt be combed to permit a lessee 
to avoid ita royalty payment obligation 
id situationa where a purchaser fails to 
pay, in wbolr or in put fora quantity of 
u m l  removad orwld Eroma kuc 
(0 Notwithstanding any other 

provisions of this section. under no 
drcpmstrrvw .h.ll tbr & formpaltp 

accmtng, or which coald acuue. to the 
lessee less applicable dcmaaces 
determined pursuant to 0 f 2082w) and 
206.262 If takeor-pappaymeub are a 
part of- proceedr no additional 
roj-altyshallbedueifmake-up 
deliveries are taken, unless the 

additional amount aa a d t  of prim 
i naeaau  during the make-up period. 

(g) The lessee b required to place coal 
in marketable condition at no cost to the 
Ft?ChllC;ovemmm!orhdbllItrtor. 

~ t r D i r r c f o r f o r R o y 8 l t y  

Vd lW 

p m p o p e r ~ ~ ~ ~ ~ p e o c e e d r  

P* b req- to pay 



equivalent for the pwpom of this 
sectioa 

(iv) MMS may require that a lessee 
submit a,m*a-Iw@ warhing contracts 
operating +-recmentr and other related 
doarmcats. tkucnents rrquated by 

reasonable time, aa detrnnincd by 
KMS 

Lf a 1- h u  a noo-um'clength 
warhisg codtract or has no coatmct. 
including those 8ituationr wbue the 
le= perfoms washing Knrices itseU. 
the wash@ allowance will be bared 
upon the kuec's reasonable. actual 
cosbcS#hm.Ikrrmrt.hllk 
subpa to tbe limitationr contained in 
f zoazeo(a)(~). Tbe MMS approval is not 
required to deduct wa- corb 
iDc\nrcdrmdrrno6-rfur'~orw 
amtrad ribtiOo* borrroa. rk kprr 
must mtffy Mhcs of Ita dcdrtctiaaa of 
these costs by submitting a awplettd 
Farm -a&l rll data used by 

allowance the same m a t h  the washing 
allowance f i t  i s  reported aa an 
allowance oh Form M M W C  Report 
of Sales and Royalty Remittance. 
pursuant to3oCFRpart 21Q% b a 
onetime filing effective for the entin 
reporting period. The allowance will be 
denied for any plodoction mrrnth for 
rrhicb a Fotm MMSUBZ k not rccdved 
prla t k a a t  the same time k* thcForm 
MMS4014 for that month. 

detumibtd pumuant to a aon-um'c 
1- amtract 01 a no amtrad dtuatim 
shall be effective fora rrportins paiod 
begiMiqttle moalhthat tbekuechnt 
is authorircd to dedrrct a warhing 
allonandct in a a x m b m  with 
paragmph (b)(2Wi) of this section and 
shall continue for 12 months, or until the 
Don-arm's-lengtb contract tuminatea or 
the a0 amtract uashing taminat- 
whichever is earlier. For each reporting 
period. tbc lesaee may report an 
estimated washing allowance deduction. 
As provided in f zoazao(c). at the end of 
the 12-mohth period or after the non- 
m'e-length or no contract washing 
terminates, the l t u c e  ahall rubmit a 
completed Form MM-2 arntalning 
the actual corta for the prrvioua 
reporting period and all avaiIable data 
to support its all-If d w a r h i n g  
is continuing. the lesaee shall include on 
Form Mh4- its estimated costa for 
the next reporting period and all data 
neuxsary to aupport its proposed 
estimated allowana. ?be estimates coal 
washing allowance shall not be greater 
than the reasonable. actual coal 
washing mu Ln the pnvioua reporting 
Modtmlar MMSappmcrahtgha 

W S b d  beSUbmindnithiz,8 

(2) Non-um'a-length or no contract. (i) 

lbe lessee todeknnine tbe rradiag 

[ii) A coal washing allowance 

estimate upon written request from the 
lessa. 

(i) MMS nhd moaitor. rwiew, and 
audit coal w d i q  allownncu and m y  
dimt a lcuaa to adjust an estimated or 
actual allowance A lessee .Lo may 
r r t q P c r t . a n l w u h i o g ~  
rktuminrticofraa~IfmMMS 
determined alhvaxa t diflsrant fn?m 
the larraa'a raportad douance,  the 
lessee d d  adfort dowancss rrpartcrd 
&a tbt detsnnirutiop Adiuatmenta to 
estimated axb kt m o n b  pncedine tbe 
MMS detenninatioa h a l l  not be 
required to be made until the lemee 
detexmina ita actual amb pprplnt to 

dUSMMsdimtrOtbctrr i lc  
(iv) For new warhing f ad l i t i a  or 

mmgamurta the M a  Luitid Form 
KMs4zszrhll Mpd.U~trrdIk 
auowabkanl ruhfn l~ fa tbe  
appliable purid Cort atinaata d.n 
be based upon tbe m # t  man* 
available operatioar &ta for the d 
WnshiIq system Q if Rlcb dab t not 
awiIabk.  Lbc krwc rhll use ertimata 
based upon industtg data for similar 
washing system. 

(v) The honarm's-length or no 
contract washing dlowancc shall be 
based upon tbe M a  masonable, 
actual anb far wash& indud@ 
O~tilbgOBdIllOilittBW3CGtSKpXUU 
ondead, [dapaci.tiaa)mdarchdncm 
Prmdepairw&a- ?.ne 
w a s h i q  aIlorvanos rhaR be based upon 
actual c o s b  i n d  during the 12- 
math  repochg p e r k t  

i ad0de:opaat ianr~Oad 
engin- opentiom labor; hek 
U t i l i t i e s  lo.tai.lr;.d.rlaanm 
taxes rant: m p p k  .od any o h  
M y  allixable and attributable 
operating expeme which the leuea can 
document. 

in&& Mainfinancr of tba anl 
wasbiitgsyatsm;mvintaranaof 
equipment mafat- l a k  and 
other M y  allocable and attributable 
maintenah# upenrer WMCb the leuee 
candocument 
[C) Overhead directly attributable and 

allocable to the operation and 
maintenance of the wasbing system in 
an allowable experme State and Federal 
income taxes. prodPCtion taxa or feer 
such as State aevuana t a x a  or the 
Abandoned Miue Reclamation Fund 
fees and royaltier are not allowable 

Altalntivm 1 
0) To cornprrta dcpncktion. tbc leuec 

m y  el& to UDe eitbsra rwght-blle 
dcpai.tioa method or. lmit dpductkm 
m & o d b . r d c m t b r i i f e d ~ a t b e  

putgrapbr (4 (dl d this WfLll 

(AI -b& 0P-W 

(B) AIlorrclbIe maintenana expaaes 



must maintain, for audit prpmts. a 
montb-by-montb fircolndIll ti- of the 
lease aaxnrat by AID number. pmduct 
code and mllihg urrngment. 
(2) If the actual m.hiag dowance is 

less &.an the amount the lessee hu 
c- m a t e d  and takd dming the reporting 
pzr5od. t b c l e u e e ~ k  rcqrJrrd to 
pay additional royalties due plus 
interest computed porr\unt to 30 CFR 
21a.zOQ mtrosctive to the h t  month the 
lessee is authorized to deduct a was- 
aUawana. U the actual washing 
ahwance is lptater than the d o u b t  
the lessee has estima t a d 4  taken 
~ c b t ~ p a s o d t b c h  
rban bcmtitkd !>a a d i t  witbaot 
intnert. 

detemhotioas Tbe pruvisions of this 
cectioa &d 8pply f0 the determination 
of warhing a#ts wben estabIis&@ 
value wing a net back tnluation 
p d u r e  or any other proadure that 
requires deduction of wuhlng cost.. 
3208.281 

(a) When coal is subjected to 
washing. the washed coal must be 
aJJoarted to tbe leases from which it 

(e) m e r  whim a x 1  

W8S pmdma 
(b) Wbm rbe net output of coal from a 

washing plant is derived frum coal 
obtaiacd Eromdyaue kaK. th 

the warhiq  plant. 

washing plant is derirtd Erom coal 
Obtp iDCdEeoDIma<rrh .n~haK. rhe  
PpantityofnCroutpJl ofrmrbedcoll 
aUocable to each lea= will be baKd on 
the ratio of mcamrrd quantities of coal 
delioped to tbc washing plabt and 
warbed fmm ea& kart anrrparrd to 
the total measured quantities of ma! 
delivered to the washing plant and 
washed 

9- fv- 
(a) For ad vdarech Ieases subject to 

5 Z%.ZS% where the value for royalty 
prrrportr has been detamined at a point 
rcmotrhthekasearlaine.MMs 
shall. as authorized by this section. 
allow a deduction in determining value 
for myahy ~urporel fat the reasonable. 
actual cork incurred to: 

Federal or Indian !ease to 8 d e s  win! 
which i s  remote Erum the lease or mine: 
or 
(2) 7-- tbe coal pmbw;cd from 8 

F e d e r a l a I e d i a n l e a K t o a ~  
facility wLt9 hat facility is m o t e  from 
the mine a n d  if appxcable. fmm the 
washing facility to a remote d e s  poinnt 

quantity drrubed corl llkorbk to rbc 
kaw rpin br 'd a t  tbc Dct olltpra of 

(c) Wbea the net output of coal from a 

( I ) ~ ~ - l P r U d = d f r o m a  

lrwiactnnrgatrtiollarrtrmoocto 

k included in &e lmqmtatioa 
alIarrana. 

@)(I) The truuport.tioa dlawana 
shall not exceed 50 percent of the vdue 
of the tranrported cod, as determined 
PIprmnt to s2amAbym.m 
se&.rg m t .  The armbmed total 
of the trrnrportrtian .Ilarrura 
(determined according to this section] 
and the wadhg allowanm (as 
determined pmmurt to f -) shall 
not exceed Is peramt of tbe value. by 
individual selling umtgcum?. 
d e t e m h d  pursuant to f of the 
coal beha tnnrported and washed. 

.Ilorrmain-dtbcfinrit.tiarrr 
contained in puagmpb @Kl) if the 
lessee daaauttata tbrt a higbu 
a l l o n m a  is in the k r t  interests of the 
leuor. An application for cxc~ptian 
~containdnLp.nt.adIppportins 
data faIheMMsbirsdor to 
make a dctecmirution. Under no 
dnumrtances dud the Director d o w  
th trhv farol.ltypmpora o r a d  
dwm-tok 
reduced to zero. 
IC) When lease ptoducta contain non- 

COalprodpdrOrlM:Hi.lmchUbonc 
uh.aratbaimpmQtia.-w 
a#ts mmt klDoated SmaOgdLIyb 
products or matfaids tranrportd No 
transportationallawanceshallbe 
aatbaired f a  tbc traqatatfmd 
bucprodpEbOID.tUbb.rbicbrn 
m t m y a l t Y J k u i n g t i o Q  
allowances &all k expressed as a a n t  
per ton of coal tnmqmrtd 

(d) Ikterminotion oftmrqprtation 
aiiomtnces+) Ann5-1& crrstmdr 
(0 F a d  tnnrpart.tia~cortr inarmd 
by a lessee puswnt to an um's-lengtb 
c o n t r a d t b e ~ t i m ~  
rhan be the rUsaJ8& .cad cortr 
iacmrrdbytbckroccfatrrnrpatiag 
coal under that contract subject to 
review, audit. and adjustment. Such 
auowabc+rrh.llbe subject to the 
limitatioa of f 2OU62@Ml). MAIS 
approval is wt nqoirad to deduct 
t-mqmtationcortrtnaandderan 
arm'&Dgth contract h o m w .  the 
lessee must q M M S o f i t s  aJ.bmxe 
bymbmitting.armplctcdp.gcoocof 
FonnMMs42p3 tbr ruIucmunth the 
transportation dowance b t  ir 
reported on Form MMslolC Report of 
Sates and Royalty Runittawc. filed 
pursuant to 30 CFR Put  ir(lfhir t a 
onetime filing effective for the en& 
reporting mod. The allowance will be 
denied for any PmdpCtIon month for 
which FamMlc6-(283 h Datrcaivcd 
priata orat the c a ~ c  time u t k F a m  
M M s l o I 4  for that montb. 

[ ii) A coal transportation allowance 
detamined pursuant to M arm'da@h 

[2) 'fbc MMS Dirsctormy appwe an 

cuI&8ctrhllk*for.rrpariqe 



1- aatnct or a no contract situation 
ahall be effective for a reporting period 
b e @ d q  the month that the l e u a t  first 
is arrthwizd iu s- with 
parag1apb(dW2)0dthtrceticPto 
d e d p d a ~ b i a a l l l o k z r r a d  
rball contihue for mantha or until the 
~on-um%lc9gth amtrrd ttrmio.tes or 
tbeaoa3atrrcCtranqm8tion 
Itrminattr. rrhich & d e r .  For each 
repostinspulod h 1 m - y  rrpart 
an estimated hnsporbtion d o m a  
rkdoctim As pwithd in i -e). 
at l b c d  drbcuQacth pried Q 
3ta tbc n~~um‘~-kn& a no camkact 
t r u c r p a t . t i o a t ~ t e u t h e h  
rhu robdl a coe6pkted Fom MMS. 

pniclrprrpatirslpaiod.Dd.11 
available dah to mppcrl its dIowutcc. 
If a d  trcmrport.tioa i a  -tin* the 
Ima chn iarMr QI F m n  M?&42Su 
i t r a t i m + t r d c o o t . t i x r b c ~ ~  
paiOadand.1. ~ t o r o p p a t  
its pmporcd estimated allovcauceThc 
estimated ad tranrportation a l l o m a  
rball not krpata thm tst rra#mablc 
actual coal hnspxtatioa carts in the 
previous reporting period. Imlnt MMS 
approves a higher estimate upon written 
requestfrornthckacc 
(i) MMS %ban IDOnitor. &err. and 

audit -tion allorrarwrr and 
may & i t  a lease to adjurt an 
estimated or actual allowance. A lessee 
may also rtqunt a musportation 
determination from MMS If an MMs 
determined allonma d t i b g  from 
either a request from the l e s m  or from 
an MMS review or audit u different 
froth the lessee’s reported allowma 
the I e s e e  shall adjmt allorraacer 
reported after tbc detednation. 
Adjustments to crtimated costa in 
monthr precedjng the MMS 
determination shall no! be required to 
be made until the leuee determines its 
actual a x t s  pursuant to paragraphs (e) 
and (0. unless MMS directs othenviae. 

(iv) For new transportation facilities 
or arrangements. the !essee’s initial 
Form hM!%ZS3 shall iodade estimates 
of the allowable coal transportation 
coats for he applicable period. Cost 
ertimates rhall be based upon the mort 
recently available operationr data for 
the tramportation ryrtaa. orifmch 
data ia ~ I O I  available the lessee shd 
use ertimates based upon industry data 
for similar tranrportation systems. 

(v) The non-arm’s-lcagth or no 
contract tranrportatim allowance ahall 
be baaed upon the lessee’s actual coats 
for transportation. including operating 
and maintenance expenses, overbead. 
[depdation].  and a retun on 
(undepredated] capital investment. The 
transportation allowance &all be based 

~ C O a ~  b a d  carb f 0 r b  

-999 01 I80(ICJAN-87-14311:JI) 




