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§206.100
Subpart C—Federat Ol

SOURCE 65 R O14088, Mar. 13, 2000, unless
athegas fze noted.

$206.100 What is the purpose of this
subpart?

tar This subpart, applies to all il pro-
fueed from Federal oil and gas leases
onshore and on the Quter Continental
Shelf (OCS). Tt explains how you as a

lessee must calenlate the value of pro-
ducticn for royalty purposes congistent
with wle mineral lzasing laws, other
applicable laws, and lease terms,

th) If you arve a designee and if you
Mspose of production on behalf of a les-
e, the terms “yvou’ and “your” in
this subpart refer to vou and not. to the
legsee. In this circumstance, you must,
determine and repors royvalty value for
the lessee’s nil Ly applying the rules in
this subpart to your disposition of the
lessee’s ol

(¢)y If you are a designee and only re-
port for a lessee, and do not dispose of
the lesses's production, references Lo
Cyou’ and Yyour' in this subpart refer
Lo the lessee and not the designee. Tn
Liis circumstanrce, you as a designes
must  determine angd report royalty
value for the lessee’s oil by applying
the rudes in this subpart to the lessee’s
dsposition of ius oil.

1y It Lhe regulations in this sulipars
arsanconsistent withe

11y A Pederal statute;

2) A settlement agreement hetweern
Lhe United States and a lessee result-
ing from administrative or Judicial lits
wavion:

13) A written arreement between the
lessee and the MMS Director estah-
NMshing a method to determine the
value of production from any lease that
MMS expects al least wonuld approxi-
mate the valne established under this
subpart: op

() An express provision of an oil and
¥as lease subject to this subpart, then
the  statute. settlement agreement,
written agreement, or lease provision
will govern 1o the extent of the incon-
sistoancy.

ter MM mav andit and adjust all
FOVAllY pavments.
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§$206.101 What definitions apply to this
subpart?

The following definitions apply tg

this subpart:

Affilicte means a person whao tontrolg,
is controlled by. or is under COMMmoy
control with another person. For pyr.
poses of this subpart:

() Ownership or common Ownership
of more than 50 percent of the voting
securities, or instruments of owner-
ship, or other forms of ownership, of
Another perscn consti tutes control,
Ownership of less than 10 percent, con-
stitutes a Bresumption of nancontyg)
that MMS may rehut.

(27 If there is ownership or common
ownership of between 10 and 50 percent,
of the voting securities or instruments
of ownership, or other forms of owner-
ship, of another person, MMS will con-
gider the following factors in deter-
misning whether there is control under
the circumstances of a particular case;

(i} The extent to which there are
common officers or directors;

(i1) With respect, to the vobing securi-
ties, or instruments of ownership, or
other forms of ownership: the percent-
age of ownership or cominon owner-
ship, the relative percentage of owner-
ship or common Ownership compared to
the percentage(s) of ownership by other
PErsoms, whether a person is the great-
est single owner, or whether there is an
opposing voting bloc af greater owner-
ship;

(1i1) Operation aof a lease, plant, or
other facility;

(ivi The extent of participation by
other owners in operations and day-to-
day management of a lease, plant. or
other facility; and

(v) Other evidence of power Lo exer-
cise contral over op common confrol
with another person.

(3) Regardless of ANy percentage of
awnership or common ownership, rel-
atives, either by blood or marriage, are
affiliates.

ANS means Alaska North Slope
(ANS),

Area means a geographic region at
least as large as the limits of an ail
field, in which oil has similar guality,
economie, and legal characteristics.,

Arm’s lenglh contrac! means a con-
tract or agreement between inde-
nendent persons who are not affiliates

Minerals Management Service, Interior

sand whe have opposing economic inter-
“pats regarding that contract. To be
considered a»m’s length for any oro-
duction month. a contract must satisfy
this definition for that month. as well
as when the contract was executed.

Audit means a review, (L:‘)]](luupe(]
under generally accepted accounting
and auditing standards. of royalty pay-
ment compliance activities of lessees,
designees or other persons who pay
royalties, rents, or bonuses on Federal
leases.

BLM means the Bureau of Land Man-
agement. of the Nepartment of the Inte -
rior.

Condensale  means liguid  hydro-
carbens (normally exceeding 40 degrees
of API gravity) recovered at the sur-
face without processing. Condensate is
the mixture of liguid hydrocarbons re-
sulting from condensation of petroleum
hydrocarbons exisiing initially in a
gaseous phase in an underground res-
ervoir.

Contract means any oral or written
agreement, including amendments or
revisions, hetween two or more Der-
sons, that is enforceable by law and
that with due consideralion creates an
obligation.

Designee means the person the lessee
designates to report and pay the les-
see’'s royalties for a leage.

Erchange agreement means an agrae-
ment where one person agrees Lo de-
liver oil to another person at a speci-
fied location in exchange for oil deliv-
eries at another location. Exchange
agreements may or may not specify
prices for the oil involved. They fre-
quently specify dollar amounts reflect-
ing location, quality. or other differen-
tials. HExchange agreements Include
huy/sell agresments, which specify
prices Lo be paid at each exchange
point and may appear to be two sepa-
rate gales within the same agreement.
Examples of other types of exchapge
agreements inciude, but are not lim-
ited to, exchanges nf produced oil for
specific types of crude oil {e.g., West
Texas Intermediate); exchanges of Dro-
duced oil for other crude oil at other
locations (Location Trardes); exchanges
of produced oil for other grades of oil
(Grade 'Trades); and mulbi-party ex-
changes,

§206.10?

Field means a geographic region situ-
ated over one or more subsurface oil
and gas reservoirs and encompasgsing at
least the outermost houndaries of all
oil and gas accumulations Xnown with-
in those reservoirs. vertically brozected
to the land surface. State oil and gas
regulatory agencies nsually name on-
shore flelds and designate their official
houndaries. MMS names and degignates
boundaries of OCS fields.

Gathering means the movement of
lease production to a central accumu-
lation or treatment point on the lease,
unit, or communitized area, or to a
central accumnlation or treatment
peint off Lhe lease, unit, or
communitized area that RLM or MMS
approves  for omnshore and offshors
leases, respectively.

Gross proceeds means the tola} monies
and other consideration aceruing for
the disposition of oil produced. Gross
proceeds also include, but are not Hm-
ited to, the following examples:

(1) Payments for services such as de-
hydration, marketing, measurement,
or gathering which the lessee must per-
fortn at no cost to the Federal Govern-
ment;

{2) The value of services, such as sall,
water disposal, that the producer nor-
mally performs but that the buyer per-
forms on the producer’s hehalf;

(3 Reimbursements for harboring or
terminaling fees;

(4) Tax reimbursements, even though
the Federal royalty interest, may be ex-
empt from taxation;

(5) Payments made to reduce op huy
down the purchase price of oi]l Lo he
produaced in later periods, by allocating
such pavments over the production
whose price the payment reduces and
including the allocated amounts as
proceeds for the production as it oc-
curs; and

(6) Monies and all other cunsider-
alion to which a seller is contractually
or legally entitled, hut does not seek t0
collect through reasonahle efforty.

Index pricing means using ANS crude
0il spot prices. West Texas Inter-
mediate (WTT) erude oil spot prices at
Cushing, Oklahoma, or other appro-
priate crude oil spot prices for royvalty
valuation.
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inder pricing point means the physical
focabion wiere an index price is estak-
lished in an MMS&-approved publica-
Lion.

Lecse means any coplract, profit-
sliare arvangement, joint venture, or
ovlier agreemeltt issned or approved by
Lite Uniled States under a mineral leas-
iz law Lhat authorizes exploration for,
development or extraction of, or re-
ioval of oil or gas—or the land area
caovered by that authorization, which-
ever the context requires.

Lessee means any person to whom the
United States issunes an ol and gas
lewse. an assignee of all or a part of the
record titte iuterest, or any person to
whom operating rights in a lease have
been assigned.

Location differential means an amount
paid or received (whether in money or
in barrels of oil) under an exchangs
agreementl that results from dif-
ferences in location between oil deliv-
ered in exchange and oil received in the
exchange. A location differential may
cepresent all or part of the difference
setween the price received for oil deliv-
ered and the price paid for oil received
under a buy/sell exchange agreement.

Market centor means a major point
MME vecognizes for oil sales, refining,
or transshipment. Market centers gen-
erally are locations where MMS-ap-
proved publications publish oil spob
Prices.

Marketable ¢ondition means oil suffi-
viently free from ‘mpurities and other-
wise in a condition a purchaser will ac-
copt under a sales contract typical for
the feld or area,

AMMS-approved  publicetion Means a
publication MMS approves for deter-
mining ANS spo: prices, other spot
prices. or location differentials.

Netting means reducing the reported
sales value to account for transpor-
tation instead of reporting a transpor-
tation al:owance as a separate entry on
Form MMS-2014.

¢¥i! means a mixture of hydrocarbons
that existed in the liguid phase in nat-
aral uniderground reserveirs, remains
ltquid  at altmospheric pressure after
pagsing through surface separating fa-
vilities. and 15 marketed or used as a
liguid. Condensate recovered in lease
separators or field facilities is oil.

30 CFR Ch. Il (7-1--02 Edition)

Outer Continerfal Shelf (€S} means
all sabmerged lands lying seaward and
outside of the area of Jands bheneath
navigahle wasers as defined in Section
2 of the Submerged Lands Act (43
17.8.C. 1301) and of which the subsoil
and seabed appertain to the United
grates and are subjecl to its jurisdic-
tion and conlrol.

Person means any individual, fivm.
corporation, association, partnership,
consortinm, or joint venture (when es-
tablished as a separate entity).

Quality differenticl means an amount
paid or received under an exchange
agreement (whether in meney or In
harrels of oily that results feom dif-
ferences in API gravity, sulfar content,
viscosity, metals content, and other
quality factors between oil delivered
and oil received in the exchange. A
quality differential may represent all
or part of the difference between the
price received for oil delivered and the
price paid for oil received under 2 buayd
sell agreement.

Rocky Mountain Regiom means the
gtates of Colorada, Montana. North
Dakota, South Dakota, Utah, and Wyo-
ming, exceps for those portions of the
§an Juan Basin and other oil-pro-
ducing fields in the “Four Corners”
area that lie within Colorado and Utah.

Sale means a contract bebtween two
persons where:

{1y The seller unconditionally trans-
fers title to the cil to the buyer and
does not, retain any related rights such
as the right to buy back similar quan-
tities of oil from the buyer elsewhere;

(2) Thes buyer pays money or other
consideration for the oil; and )

(3) The parties’ intent is for a sale of
the oil to oceur.

Spot price means the price under a
spot sales contract where:

(13 A selier agrees to sell to a buyer
a specified amount of oil at a specified
prire over a specified period of short
duration;

() No cancellation nolice 1% required
to terminate the sales agreement; and

(3) There i{s no obligation or implied
intent te continue to sell in suhsequent
perinds.

Tendering program means a producer’s
offer of a portion of its crude oil pro-
duced from a field or area for competi-
tive bidding, regardless of whether the

50

Minerals Management Service, Interior

production iz offered or sold at or near
the lease or unit or away from the
lease or unit.

Yrading mnonth means the span of
titne during which crude oil trading oc-
curs and spot prices are determined,
generally for deliveries ol procuction
in the following calendar month. For
example, for ANS spot prices, the trad-
ing month includes all business days in
the calendar month. For other spot
prices, for example, the trading month
may include the span of time from the
26th of the previcus month through the
25th of the current rnonth.

Transporiittion wllmoance means a de-
duction in determining rovalty valae
for the reasonable, actual costs of mov-
ing oil to a point of sale or delivery off
the lease, wnit area, or communitized
area. The transportation allowance
does not include gathering costs.

$206.102 How do T calculate royalty
value for oilt that I or my affiliate
sell(s) under an arm's-length con-
tract?

(a) The value of oil under this section
is the gross proceeds aceruing Lo the
seller under the arm’s-length contract,
less applicable allowances determined
under §§206.110 or 206.111. This value
does not apply if you exercise an option
to use a different value provided in
paragraph (d)(1) or (2xi) of this sec-
Lign, or if one of the exceptions in
paragraph ¢l of this section applies.
Tse this paragraph (a) Lo value oil
Lhiat:

1) Yon sell under an arm’s-length
sates contract; or

(2} You sell or transfer to your afiil-
iate or another person under a non-
arm’s-length contract and that afril-
iale or person. or another affiliate of
either of them, then sells the oil under
an arm’s-length contract, unless you
exercise the option provided in para-
graph (A¥y2)1) of this section.

thy If you have multiple arm’s-length
contracts to sell o1l produced from a
lease that is valued under paragraph
fa) of this section, the value of the oil
is the volume-weighted average of the
values estahlished under this section
for each contract for the sale of oil pro-
duced from Lhat lease,

() This »aragraph contains excep-
tiong to the valuation rule in para-
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graph (a) of this section. Apply these
exceptions on an individual contract
hasis.

f1) In conduclting reviews and audits,
if MMS determines that any arm’s-
lengrh sales contract does nol reflect
the Lotal considsratinn actually trans
ferred either directly or indirectly
from the buyer to the seiler, MMS may
require that you value the oil =old
under that contraci, either under
§206.103 or al the toual consideration
recaived.

(2) You maust value the oil ander
§208.103 if MMS determines thal the
value under paragraph (a) of this sec-
tion doeg not reflect the reasonable
value of the production due to either:

{1) Misconduct by or between the par-
ties to the arm’s-length contract. or

{iiy Breach of your duaty to marizel
the oil for the mutual benefit of your-
self and the lessor.

{A) MMS will not use this provision
to simply substitute its judgment of
the market value of the oil for the pro-
ceeds received by the seller under an
arm's-length sales contract.

{B) The {act that the price received
by the seller under an arm’s length
contract is less than other measures of
market price, such as index prices, is
imsufiiciant 1o establish breach of the
Auty to market unless MMS firds addi-
fional evidence that Lhe seller acted
unreasenably or il bad faith in the sale
of oll from the lease.

(d¥l) If you enter jnte an arm’s-
length exchange agreement. or muol-
tiple sequential arm’s-length exchange
agreaiments, and  following the ex-
changei{s) you or your affiliate sell{s)
the o0il received in the exchange(s)
under an arm's-length contract, then
you may use either §206.102(a) or
§206.103 to wvalue your production for
royalty purposes.

(i) If you use §206.102(a), your gross
procesds are the gross proceeds under
your or your affiliate’s arm’s-length
sales contracl affer the exchange(s)
o¢curis). You must adjust your gross
proceeds for any location or quality
differential, or other adjustments, you
recelved or paid under she arm's-length
exchange agreement(s) If MMS deter-
mines that any arm’s-length exchange
agreement does not reflect reasonahle
location or quality differentials, MMS
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vy leguire you to value the oil ander
{06105, You may not otherwise use
the price or differential specified in an
arm s-length exchange agreement wo
valne your production.

(i When yvou elect under
$206.1020d 1 to use  §206.102a) ov
§206.103, you must make the same elec-
tion for all of your production from the
same  unit, communitization agree-
ment, or lease (if the lease is not part
ot a unit or communitization agree-
ment) gold under arm’s-length con-
tracts following arm’s-length exchange
agreements. Yon may not chauge your
eleclion more offen than once every 2
yoars.

(i) If vou sell or transfer your oil
prutuction to your affiliate and that
affiliate or ancther aftiliate then sells
the oil under an arm’s-length contract,
vou mav use either §206.102(a) or
§206.103 to value your production for
royalty puarposes.

(i1) When you aelect under
§206.102(d2)(i) to use §206.102(a) or
§206.103, you must make the same elec-
tion for all of your production from the
satne unit, comrnanitization agree-
ment, oF lease (if the lease is not part
of a unit or communitization agree-
menty that your affiiiates reseil at
arm’s length. You may not change your
election more often than once every 2
VOATS,

() If you value oil ander paragraph
v of vhis section:

(1) MMS may require you to certify
that your or your affiliate’s arm’s-
‘ength contract provisiens include all
of the consideration the buayer musil
pay, either directly or indirectly, for
the oil.

2) You must base value on the high-
agt price the seller can receive through
legally enforceable claims under the
rontract

(i) If Lthe seller fails to take proper or
timely action to receive prices or bene-
fits it is entitled to, you must pay roy-
alty at a value based upon that obtain-
ahle price or henefit. But vou will owe
no additional royalties unless or until
the seller receives maonies or consider-
ation resulting from the price increase
or additional benefits, if:

(A The seller makes timely applica-
tion for a price increase or benefit al-
iowed under the contract;

30 CFR Ch. H (7-1-02 Edition)

(B} The purchaser refuses to comply:
anrd

(0) The seller takes reasonable docu-
mented measures to force purchaser
compliance.

(i) Paragraph (ew2)i) of this section
will not permit you to avoid your roy-
ally payment obligation where a pur-
chager fails Lo pay, pays only in part,
or pays late. Any contract revisions or
amendments that reduce prices or ben-
afits to which the seller is entitled
must be in writing and signed by all
parties to the arm’s-length contract.

§206.103 How do I value oil that is not
sold under an arm’s-length con-
tract?

This section explains how to value oil
that you may not value under §206.102
or that you elect under §206.102¢(d) to
value under this section. First deter-
mine whether paragraph (a), (), or (c)
of this section applies to productien
from your lease, or whether you may
apply paragraph (d) or (e) with MMS
approval.

(a)} Production from Ieases in California
or Alaske. Value is the average of the
daily mean ANS spot prices published
in any MM3S-approved publication dur-
ing the trading month most concurrent
with the production month. (For exam-
ple, if the production month is June,
compute the average of the daily mean
prices using the daily ANS spot prices
publighed in the MMS-approved publi-
sation for all the business days in
Junel)

(1) Ta calculate the daily mean spol
price, average the daily high and low
prices for the month in the selected
publication.

(2) Use only the days and cor-
regponding spot prices for which such
prices are published.

(3} You must adjust the value for ap-
plicable location and quality differen-
tials, and you may adjust it for trans-
portation costs, under §206.112.

(4) After you select an MM S-approved
publication, you may nct select a dif-
ferent publication more often than
once every 2 years, unless the publica-
tion you use is no longer puhblished or
MMS revokes its approval of the publi-
cation. If you are required to change
publications, you must hegin a new 2-
yvear perind.

52

Minerals Management Service, interior

by Produciion from lenses in the Rocky
Mouniain Region, This paragraph pro-
vides methods and options for valuing
your production under different factual
situations.

i1 If you have an MMS-appraoved ten-
dering program, value your oil under
paragraph (bi2y of this secticn. If you
do not have an MMS approved ten
dering program, you may value your
oil under either paragraph (bX3) or
paragraph (bi(4) of this seclion.

1) You must apply the same subpara-
graph of this section to value all of
yvour production from the sarme unit,
communitization agreement, or lease
(if the lease is not part of a unit or
comraunitization agreement) that you
cannot value under §206.102 or that you
elect under §206.102(d) to value under
this section.

{(ii) After you select either paragraph
(D3 or (104 of this section, you may
nct change to the other method more
often than once every 2 years, unless
the method you have been using is no
longer applicable and you must apply
one of the other paragraphs. If vou
change methods, you must begin a new
Z-year period.

2y If you have an MMRSB-approved ten-
dering program. the value of produc-
tien from leases in the area the ten-
dering program covers is the highest
winning hid price for tendered volumes.

1) You must offer and sell at least 30
percent of your production from both
Federal and non-Federal leases in that
area under your tendering program.

{ii}) You also must receive at least
three bids for the tendered volumes
from bidders who do not have their own
tendering programs that cover some or
all of the same area.

fiity MMS3 will provide additional cri-
teria for approval of a lendering pro-
gram in its revenue reporter handbook.

{3y Value is the volume-weighted av-
erage groess proceeds accruing to the
seller undsr your and your affiliates’
arm’s-lenglh  contracts for the pur-
chase or sale of production from the
field or area during the production
month, The total volume purchased or
sold under those contracts must exceed
50 percent of your and your affiliates’
production from hoth Federal and non-
Pederal leases in the same field or area
during that rmonth. Before caleulating
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the wvolume-weighted average, you
must normalize the quality of the oil
in your or your aifiliates’ arms-length
purchases or sales to the same gravity
as that of the oil produced from the
lease.

(4) Value is the average of the daily
mean spot prices published in any
MM@&-approved publication for WTI
crude at Cushing, Oklahoma, during
the trading month most concurrent
with the production month, (For exam-
ple, if the preduction month is June
and the trading month is May 26—June
25, compute the average of the daily
mean prices using the daily Cushing
apot prices published in the MMS-ap-
proved publication for all the business
days between and inciuding May 26 and
June 25.)

(i) Calculate the daily mean spot
price by averaging the daily high and
low prices for the period in the selected
publication.

(i) Use only the days and cor-
responding spot prices for which such
prices are published.

(iii) You must adjust the wvalue for
applicable location and quality dif-
ferentials, and you may adjust it for
transportation costs, under §206.112.

(ivyi After you select an MMS-ap-
proved publication, you may not select
a different publicalion more often than
once every 2 years, unless the publica-
tion you use i3 no longer published or
MMSE revokes its approval of the publi-
cation. If you are required to change
publications, you musl begin a new 2-
year period.

(5) If you dernonstrate to MMS’s sat-
isfaction that paragraphs (bX2)
through M4 of this section result in
an unreasonable value for your produc-
tion as a result of circumstances re-
garding that production, the MMS Di-
rectar may establish an alternative
valuation method.

(e) Production from leases not locoted
in California, Alaska, or the Rocky
Mountain Region. (1) Value is the aver-
age of the daily mean spot prices pub-
lished in any MMS-approved publica-
lion:

(i} For the market cenfer nearest
vour lease for crude ail similar in gual-
ity to that of your production (for ex-
amnple, at the St .James, Louisiana,
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arket center. spot prices are puh-
lished for both Light Louisiana Sweet
and Rugene Island crude oils-—their
quality specifications differ signifi-
cantly ) and

(ity During the trading month most
corearrent with the production month.
(For example, if the production month
is June and the trading month is May
26-June 25, compute the average of the
Jaily mean prices Using the daily gpot
prices published in the MMSfappl‘oved
publication for all the business days
hetween and including May 26 and June
95 for the applicable market center.)

(7 Calculate the daily mean spot
prive by averaging the daily high and
low prices for the period in the selected
publication Use only the days _and cor-
responding spot prices for which spch
prices are published. You must; Etd_]usf?
the value for applicable location and
quality differentials, and you may ad-
just it for transportation costs, under
§206.112.

(3) After you select an MMS-approved
publication. you may not select a dif-
ferent publication moare often than
once every 2 years, unless the publica-
Lion vou use is no langer published or
MMS revokes its approval of the publi-
cation. If you are required to change
publications, you must begin & new 2-
yvear period.

W8y Unaoailable or unreasonable inder
nrices, IT MMS determines that any of
the index prices refersnved in para-
graphs a), (b, and () of this section
are unavailable or no longer represent
ressonable voyalty value, in any par-
ticular case, MMS may establish rea-
sonable rovally value hased on other
relavant matters.

(ey Production delivered to yeur refin-
ery und index price is unreasonable.(l)
Instead of valuing your production
under paragraph (a), (1), or (¢} of this
section, you may apply to the MMS Di-
rector to establish a value representing
the market at the refinery if:

(i) You transport your oil directly to
your or your affiliate’s refinery, or ex-
change your oil for oil delivered to
vour or your affi;iate’s refinery; and
- (ii) You must value your oil under
s seetion at an index price; and

(1i1) You helieve that use of the index
price is unreasonahlie.
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) You must provide adeguate docu-
mentation and evidence demonstrating
the market value at the refinery. That
evidence may include, hut is not lim-
ited to:

(i) Costs of acquiring other crude oil
at or for the refinery;

(i1) How adjustments for quality, lo-
cation, and transportation were
factored into the price paid fer other
oil;

(iiiy Volumes acquired for and refined
at the raefinery; and

(iv) Any other appropriate evidence
or documentalion that MMS requires.

(3) If the MMS Director establishes a
value representing markzat value at the
refinery, you may not take an allow-
ance  against that  value under
§206.112(b) unless it is included in the
Director’s approval.

[65 ¥R 14088, Mar. 15, 2002, a5 amended at 67
FR 19111, Apr. 18, 2002)

§206.104 What index price gllblici:b
tions are acceptable to MMS?

(a) MM pericdically will publish in
the FEDEhAL REGISTHR a list of accept-
ahle index price publications based on
certain criteria, including but not lim-
ited to:

(1} Publications buyers and selisrs
frequentiy use;

(2) Publications frequently men-
tioned in purchase or sales contracts;

{3) Publications that use adequate
survey techniques, including develop-
ment of spot price estimates based on
daily surveys of bhuyvers and sellers of
ANS and other crude oil; and (4) Publi-
cations independent from MMS, other
lessors, and lessees.

(b) Any publication may petition
MMS to be added to the list of accept-
ahle publications.

{cy MMS will reference the tables you
must use in the publications to deter-
mine the associated index prices.

(A) MMS rmay reveke its approval of a
particular publication if il determines
that the prices published in the publi-
cation do not accurately represent spot
market values.

§206.105 What records must I keep to
support my calculations of value
under this subpart?

If ¥ou determine the value of yvour oil
under this subpart, you must relain all

Minerais Management Service, Interior

data relevant to the delermination of
rovalty value.

(a) You must be able to show:

(13 How you calculated the value you
reported, including all adjustments for
location. guality, and transportation,
and

{2y How vyou complied with these
rules.

(b) Recordkeeping reguirements are
found at part 207 of this chapter.

(cy MMS may review and audit your
data, and MMS will direct your to use a
different value if it determines that the
reported value is inconsistent with the
reguirements of this subpart.

§206.106 What are my responsibilities
to place production into marketable
condition and to market produec-
tion?

You must place oil in marketable
condition and market the oil for the
mutual benefit of the lessee and the
lessor at no cost to the Federal Gov-
ernment. If you use gross proceeds
under an arm’s-length contract in de-
termining value, vou must increase
those gross proceeds to the extent that
the purchaszer, or any other person,
provides certain services that the seller
normally would be responsible to per-
form to place the oil in marketable
condition or to market the oil.

§206.107 Tow do I request a value de-
termination?

(a) You may request a value deter-
mination from MMS regarding any
Federal lease oil production. Your re-
quest must:

(1) Be in writing;

{2) Identify specifically all leases in-
volved, the record title or operating
righls owners of those leases. and the
degignees for those leases;

(3y Completely explain all relevant
facts. You must inform MMS3 of any
changes to relevant facts that occur
hefore we respond to your request;

(4y Include copies of all relevant doc-
uments;

{5y Pravide wyour analysis of the
issnels), inclading citatiors to all rel-
evant precedents (including adverse
precedents); and

{68) Suggest your proposed valuation
method,

{1 MMS will reply Lo reguests expe-
ditiously. MMS may either:

197-113 D3
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i1y Issue a value determination
signed hy the Assistant Secretary,
Land and Minerals Management; or

{2y Tssue a value determination hy
MMS; or

(3) Inform you in writing that MMS
will not provide a value determination.
Situations in which MMS typically
will not, provide any value determina-
tion inclade, but are nol {imited to:

(i Requests for guidance on hypo-
thetical situations; and

{ii) Matters that are the subject of
pending litigation or administrative
appeals.

(c31) A value determination signed
by the Asszistant Secretary, Land and
Minerals Management, is binding on
hoth you and MM until the Assistant
Kecretary moedifies or rescinds it.

{2y After the Assistant Secretary
issues a vaiue determination, you must
make any adjustments in royaliy pay-
ments that follow from the determina-
tion and, if you owe additional royal-
ties, pay late payment intersst under
30 CFR 218.54.

37 A valuee determination signed by
the Assistant Secretary is the final ac-
tion of the Department and is subject
to judicial review under 5 U.8.C. 701
TO6.

(d) A value determination issued by
MMS ig binding on MMS and delegated
States with respect to the specific situ-
ation addressed in the determination
unless the MMS (for MMS-issued value
determinations] or the Assistant Sec-
retary modifies or rescinds it.

(1) A vaiue determination by MMS is
not an appealable decision or order
under 30 CFR part 290 subpart B,

(2) If you reeceive an order requiring
vou to pay royvalty on the same basis as
the value determination, yon may ap-
peal that order under 30 CFR part 290
subpars B.

(e} In making a value determination,
MMZS or the Assistant Secretary may
use any of the applicable valuation cri-
teria in this subpart.

(f A change in an applicable statute
or regulation on which any value deter-
mination is based takes precedence
over the value determination, regard-
less of whether the MMS or Lhe Assist-
ant Secretary modifies or rescinds the
vaiue delermination.
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(wy The MMS or the Aasistant Bec-
Pebaiy gonerally will not retroactively
maodity or rescind a value determina-
tion jssued under paragraph (@) of this
section, unless:

(11 There was & misstatement or
omission of material facts; or

(2) T'he facts subsequently developed
are materially different from the facts
nh which the guidance was haged.

(h} MM& may make requests and re-
plies under this section available to the
public, subject to the confidentiality
requirements under § 206.108.

§206.108 Does MMS protect informa-
tion I provide?

(Certain information you submit to
MME regarding valuation of oil, in-
cloding  transportation allowances,
may be exempt from disclosure. To the
extent applicable laws and regulations
permit, MMS will keep confidential
any data you submit that is privileged,
confidential, or ctherwise exempt from
disclosure. All requests for information
must be submitted under the Freedom
of Infarmation Act regulations of the
Department of the Interior at 43 C¥FR
part, 2.

$206.109 When may I take a transpor-
tation allowance in determining
value?

(a) Transporiation allowances permitted
when value 1s based nn gross proceeds.
MMS will allow a deducsion for the
reasonable, actnal costs to transport
nil from the lease to the point off the
lease under §§205.110 or 206.111, as appli-
cable. This paragraph applies when:

(1} You vatue oil under §206.102 hased
on gross proceeds from a sale at a point
oftf the lease, uanit, or communitized
area where the oil is produced, and

(2) The movement to the sales point
is not gathering.

(hi  Transporiation allowances and
other adjustments that apply when nalue
is based on index pricing. If you value il
using an index price under §206.103,
MMS will allow a deduction for certain
Incationiquality adjustments and cer-
tain costs associated with transporting
0il as provided under §206.112.

(¢ Limits on fransportafion cllowances.
{1y Except as provided in paragraph
(ex2) of Lhis section, your transpor-
tation allowance may not exceed 50
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percent of the value of the oil as deter-
mined under §206.102 or §206.103 of this
subpart. You may not use transpor-
tation costs ineurred to move a par-
ticular volume of production to redace
raoyalties cwed on production for which
those costs were not incuwrred.

(2) You may ask MMS to approve a
transportation allowance in excess of
the limitation in paragraph (c¥1)y of
this section. You must demonstrate
that the transportation costs incurred
were reascnable, actual, and necessary.
Your application for exception {(using
Form MMS-4393, Request to Exceed
Regulatory  Allowance Limitation)
must contain all relevant and sup-
porting documentation necessary for
MM$& 1o make a determination. Yon
may never reduce the royally value of
any production to zero.

(d) Allocation of transportation cosés.
You must allocate transportaiion costs
among all products produced and trans-
ported as provided in §§206.110 and
206.111. You must express transpor-
tation allowances for oil as dollars per
barrel.

(e) Liability for additional payments. If
MMS determines that you tock an ex-
cessive transportation allowance, then
vou must pay any additional royalties
due, plis interest under 30 CFR 218.54.
You also could he entitled to a credit
with interest under applicable rules if
you understated your transpertation
allowance. If you take a deduction for
transportation on Form MMS-2014 by
improperly netting the allowance
against the sales value of the oil in-
stead of reporting the allowance as a
separate entry, MMS may assess you
an amount under §206.116.

§206.110 How do I determine a trans-
port'atlon allowance under an
arm’s-length  transportation con-
tract?

(a) If you or your affiliate incur
transportation costs under an arm’s-
length transportation contract, you
may claim a transportation allowance
for the reasonable, actual costs in-
carred for transporting oil under that
contract, except as provided in para-
graphs {a}i} and (ax2} of this section
and  subject  wn the limitation in
§206.108(c). You must he ahle to dem-
onstrate thal yvour contract is arm's
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length. You do nob need MMS appraval
before reporting a transportation al-
lowance for costs incurred under an
arm’s-length transportation contract.

(11 Tf MMS defermines that the con-
tract reflects more than the consider-
ation aciually transferred either di-
rectly or indireclly from you or your
affiliate to the transporter for the
transportation, MMS may require that
you calculate the transportation allow-
ance vnder §206.111

(2) You must calculate the transpor-
tation ajlowance under §206.111 if MM
determines that the consideralion paid
ander an arm’s-length transportation
contract does not reflect the reason-
able value of the transportation due to
either:

(i) Misconduct by or between the par-
ries to the arm’s-length contract; or

tii) Breach of your duiy te market
the oil for the mutual bhenefit of your-
self and the lessor.

(A) MMS will not use this provision
to simply sabstitute it judgment of
the reasonable oil transportation costs
incurred by you or your affiliate under
an arm’s-length transportation con-
tract.

{B) The fact that the cost you or your
affiliate incur in an arm’s length trans-
action is higher than other measures of
transportation costs, such as rates paid
by others in the field or area, is insnffi-
clent to estahlish breach of the duty te
marlet unless MMS finds additional
evidence that you or your affiliate
acted unreasonably or in bad faith in
transporting oil from the lease,

(h) If your arm’s-length transpor-
tation contract includes more Lthan one
liguid product, and the transportation
rosts athributable to each product can-
not be determined from the contract,
then you must allocate the tetal trans-
portation costs to each of the liquid
products transported.

1) Your allocation must use the
same proporlion as the ratio of the vol-
ume of each product (excluding waste
products with ro value) to the volume
of all liquid products (excluding waste
products with no value).

{2) You may not ¢laim an allowance
for the costs of transporting leasa pro-
Auectior Lhat is not royalty-bearing.

(3) You may propose to MMH a cost
allocalion methad on the basis of the

§206.111

values of the products transported.
MMS will approve the method unless it
is nol consistent with Lhe purposes of
the regulations in this subpart.

(¢y Tf your arm’s-length transpor-
tation conftract includes both gaseous
and liquid products, and the transpor-
tation costs attributable to each prod-
uct canmol be determined from the con-
tract, then you must propose an alloca-
tion procedure to MMS.

(1) You may use your proposed proce-
dure to calculate a transportation al-
{owance until MMS accepts or rgjects
your cost allocation. If MMS rajects
your cost allocation, you must amend
your Form MMS-2014 for the months
that you used the rejected method and
pay any additional royalty and interest
due.

(2) You must submit yeur initial pro-
posal, including all available data,
within 3 months after [irst claiming
the allocated deductions on Form
MMS3-2014.

(dy If your paymenis for transpor-
tation under an arm's-length contract
are not on a dellar-per-unit basis, you
must convert whatever consideration is
paid to a dollar-value equivalent.

(ey If your arm's-length sales con-
tract includes a provision reducing the
contract price by a transportation fac-
tor, do not separately report the trans-
portation factor as a transportation al-
lowance on Form MMS-2014.

(1} You tmay use the transportation
factor in determining your gross pro-
ceeds for the sale of the product.

(2) You must obtain MMS approval
hefore claiming a transportation factor
in excess of 50 percent of the base price
of the product.

§206.111 How do I determine a trans-
portation allowance under a non-
arm’s-length  transportation  ar-
rangement?

() If you or your affiliale have a
non-arm’s-length transportation con-
tract or no centract, including those
siLuations where yvou or your affiliate
perform your own transportation serv-
ices, calculate your transportation al-
lowance based on your or your affili-
ate’s reasonable, actual transportation
rosts using the procedures provided in
this section.
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h Base your trangportation allow-
e for non-arm's-length or no-con-
tract situations on your or your aff}]l—
ate's actual costs for t.rans_pormt_lon
during the reporting peri_nd‘ including:

i Operating  and maintenance ex-
penses uiler pa ragraphs () and (&) of
this section;

2y Overhead under paragraph (f; of
this section,

13 Depreciation ander paragraphs (g)
and (h) of this secition; _

4y A retarn on undepreciate_d Caplhzlul
investment ander paragraph (i) of this
section: and . ]

(5 Onee the transportation system
lis Lbeen depreciated pelow ten percent
nt tntal capital investment, & return o
ten pereent of total capital 1n\fest,mer;n
under paragraph () of this section,

(c) Allowable capital costs are gen-
crally those for depreciable f1xed_asset:~‘.
(including costs of delivery and Ilnstal—
lation of eapilal equipment) which are
an integral part of the transportation
ayatem. ]

(d) Allowable operating expenses ln-
clude: o ]

(i) Operations supervision and engi-
neering:

(ii) Operations labor;

tiii) Fuel;

(i) Utilities:

(v) Materials;

(vi) Ad valorem property taxes;

(vil) Rent, 4

(viii; Supplies. an

:ix)l:-%n,vp%lther directly allocable a_nd
attributable operating expense which
vou can document.

(&) Allowable maintenance expenses
inciude: )

¢i) Maintenance of the transportation
sysbem,;

(i1) Maintenance of equipment;

(iiiy Maintenance lahor; and

tiv) Other dirvectly allecahle and _ar.~
tributable maintenance eXpenses which
you can document.

") Uverhead directly attribubal)lg and

allocable to the operation and ma.lnt,gf

nance of the transportation system ls
an allowahle expense. Stale and Fed-
eral income taxes and severance taxes
and other fees. including royalties, are
not allowable expenses. o
tey Tu compute riepz'eclatl_un. you
mahy elect Lo use either a shl‘alghmlpe
depreciation method hased on the life
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of equipmeant ar on the life of the re-
serves which the transportation system
services, or a unit-of-production meth-
od. Afler you make an elesclion, you
may not change methols without MMS
approval. You may not depreciate
eguipment below a reasonable salvage
value.

(Iy This paragraph describes Lhe basis
for your depreciation schedule.

(13 If you or your affiliate own a
ransportation systermn on June 1, 2000,
you must hase your depreciation sched-
ule used in calculating actual transpor-
tation costs for production after June
1, 2000, on your total capital invest-
ment in Lhe system (including your
original purchase price or construction
rost and subsequent reinveatment).

(2) If you or your affiliate purchased
the transportation sysitem at arm's
length before June 1, 2000, you must in-
corporate depreciation on the schedule
hased on vour purchase price (and sub-
sequent reinvestment) inte your trans-
portation allowance calculations for
production after June 1, 2000, beginning
al the point on the depreciation sched-
ule corresponding to that date. You
must prorate your depreciation for cal-
endar year 2000 by claiming part-year
depreciation for the period from Juane
1, 2000 until December 31, 2000. You
may not adjust your transportation
costs for production before June 1, 2600,
uging the depreciation schedunle based
on your putrchase price.

(3) If you are the original owner of
the transportabion system on June 1,
2000, or if you purchased your transpor-
tation system before March 1, 1988, you
musl continue to use your existing de-
preciation schedule in calculating ae-
tual transportation costs for praduc-
tion in periods after June 1, 2000.

(4 If you or your aftiliate purchase &
transportalion system at arm’s length
from the original owner after June 1.
2000, you must base your depreciation
schednle used in calculating actual
transportation costs on yvour total cap-
ital investment in the system (includ-
ihg your original purchase price atl
subsequert reinvestment). You must
prorate your depreciation for the year
in which wyou or your affiliate pur-
chased the system to refiect the por-
tion of that year for which you or your
affiliate own the system.
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ta) If you or your affiliate purchase a
transportation system al arm’'s lsngth
after fune 1, 2000, from anyone other
than the original owner, you must as-
gume the depreciation schedule of the
person who owned the system on June
1, 200C,

iy To ecalocwate a  return on
undepreciated capital investment, mul-
tipty the remaining undepreciated cap-
jtal balance as of the heginning of the
period for which yoa are caleulaling
the transportation allowance hv the
rate of return provided in paragraph
iud) of this section.

{2) The rate of return is the indus-
trial Lond yield index for Standard and
Poor's BBR rating, Use the monthly
average rawe published in *Standard
and IPoor’s Bond Guide” for the first
month of the reporting period for
which the allowance applies. Caleulate
the rale at the beginning of each subse-
fquent transporsation allowance report-
ing period.

{3(1) After a transportation svstem
has heen depreciated at or helow a
value equal to ten percent of your total
capital investment, you may continue
te include in the allowance calculation
a cosl equal to ten percent of your
total capital investment in the frans-
portation system multiplied by a rate
of return under paragraph {i)(2) of this
section.

(2) You may apply this paragraph to
a transporlation system that hefore
June 1, 2000, was depreciated at or
belnw a value equal to ten percent of
your vetal capital investment.

(k) Calcuate the deduction for trans-
portaLion wosts based on your or your
affiliate’s cost of transporting each
product, through each individual trans-
portation system. Where more Lhan
one ligquid product is transported, allo-
cale cosis consigtently and equitably
to each of the liguid products trans-
ported. Your allocalion must use the
same proportion as the ratio of the vol-
ume of each liguid produect (excluding
waste products with no value) to the
volume of all ligquid producis (oxcelud-
ing wagte products with no value).

(1} You may not take an allowance
for transporting lease production that
is not rovalty-hearing.

(2) You may propose bt MMS a cosl
allocation method on the basis of the

59

§206.112

values of the products {rarsported.
MME will approve the method if it is
consistent, with the purpoeses of the reg-
nlations in this subpark.

(1}1y Where you transport hoth gas-
eous and lguid products through the
same transportation system, you must
propose a cost allocation procadure to
MMS

(2) You may use your proposed proce-
dure Lo calculate a transportaition al-
lowance until MMS accepts or rejects
yvour cost allocation. If MMS rejects
your cost allocation, you must amend
your Form MMS-2014 for the months
that you used the rejected method and
pay any additional royalty and interest
due.

(3 You must submit your initial pro-
posal, including all avaiiable data,
within 3 months after first elaiming
the allocated deductions on Form
MMS-2014.

§206.112 What adjustments and trans-
portation allowances apply when T
value oil using index pricing?

When you use index pricing to cal-
culate the value of production under
§206.103, yvou must adizst the index
price for location and quality differen-
tials and vou may adjust it for certain
transportation costs, as specitied in
this section.

(a) Tf you dispose of your production
under aone or more arm’s-length ex-
change agreements, then each of the
conditions in this paragraph applies,

{11 Youn must adjust the index price
for location/quality differentials. You
must determine those differentials
from each of your arm's-tength ex-
change agreements applicable to the
exchanged oil.

(i) Therefore, for example, if you ex-
change 100 barrels of production from a
given lease under two separate arm's-
lenglh exchange agreements for 60 bar-
rels and 40 barrels respectively, sepa-
rately determine the location/quality
differential under each of those ex-
change agreements, and apply each dif-
ferential to the corvesponding index
price.

(ii) A3 another example, if you
produce 100 harrels and exchange that
100 barrels three successive fimes
under arm’'s-lsngth agreements o ob-
tain nil at a final destination, total the
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Lhree  adjustiments  front those  ex-
chntges Lo determine the adjustment
wndet this subparageaph. (If one of the
wiree exchanges  was not atoarm’'s
Jenghbh, you must request MMS ap-
rroval under paragraph (b) of this sec-
Lot for the location/gquality  adjust-
menit for thal exchange to determine
e hotal locationmuality adinstment
forr the 1hree exchanges.) You also
rould have a combination of these ex-
amples.

(27 You may adjust the index price
for actual transportation costs, deter-
mined vuder §206.110 or §206.111:

fiv From the lease to the first point
where vou give your oil in exchange;
antl

(ily From any  intermediate  point
whers you receive oil in exchange to
another intermediate point where you
wive: the oil in exchange again: and

(iiiy From the point where you re-
ceive oil in exchange and transport it
without further exchange to a market
center. or to a refinery that is not at a
market center.

(kY For non-arm®s-length  exchange
agreements, you must request approval
e MMS for any location/quality ad-
Justment.

() If you transport lease production
directly to a market center or to an al-
rernate disposal point (for example,
vour refineryi. you may adjust tle
index price for your actual transpor-
tation costs, determined under §206.110
or §206.111

(i If vou adjust for locationsgualily
or Lransportation costs under para-
graphs (ay, (b)), or (c) of this section.
ajs0 adjush the index price for gualily
hased on premia or penalties deter-
mined by pipeline guality bank speci-
fications at intermediate commingling
points or at the market center. Make
this adjusbment only if and to the ex-
tent that such adjustments were not
alveady included in the location‘gual-
ity ditferentials determined from your
arni s-length exchange agreements.

(&) For leases in the Rocky Mountain
Region, for purposes cf this section,
the term market center' means Cush-
ing. Oklahoma, unless MMS specifies
otherwise through notice published in
the Frokkal, REGINTER.

(01 If you cannot determineg your loca-
vionsquality  adjustment nnder para-
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graph (&) o (¢) of thiy sgection. you
must recquest approval from MME for
any locationquality adjnstment.

(g) You may not use any branspor-
tation or quality adjustment that duo-
plicates all or part of any other adjust-
ment that you use under this section,

§206,113 How will MMS identify mana-
ket centers?

MMS periodically will publish in the
FrprrAT, REGISTER a list of market
centers. MMS will maonitor market ac-~
tivity and, if necessary. add to or mad-
ity the 1ist of market centars and will
publish such modifications in the FEn-
pkal REGISTER. MMS will consider the
following factors and conditions in
specifying markef centers:

(a) Points where MMS-approved pub-
lications publish prices useful for index
PuUTpOsEs,

th) Markels served;

(¢) Input from industry and others
knowledgeable in crude ail marketing
gnd transportation:

(dy Simplification; and

{e) Other relevart matters.

§206.114 What are my reporting re-
quirements under an arm’s-length
transportation contract?

You or youl affiliate must use a sepa-
rate entry on Form MMS-2014 to notify
MM of an allowance hased on Lrans-
portation costs you or your affiliate
incur. MM& may require you or your
affiliate to submit arm's-lenglh trans-
portation contracts, production agree-
ments, operaling agreements. and re-
lated documents. Recordlkeeping re-
quirements ars found at part 207 of this
chapter.

§206,115 What are my reporting re-
quirements under a mnon-arm’s-
length transportation arrangement?

fa) You or your affiliate nmust use a
separate entry on Form MMBS-2014 to
notity MMS of an allowance based on
transportation costs you ar your affil-
iale incur.

(hy For new transportation facilities
or arrangements, base your initial de-
duction on estimates of allowable oil
transporlation costs for the applicable
pericd. TTse the moest recently available
operationsg data for the transportation
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system or, if such data are nov avail-
able, use estimates bhased on data for
similar transportation systems. Bec-
tion 206.117 will apply when you amend
vour repart based on your actual costs.

(¢} MMS may reraire ¥youi o1 your af-
filiate to submit all data used Lo cal-
calate the allowance deduction. Rec-
ordkeeping requirements are forand at
part 207 of this chapter.

$206.116 What interest and assess-
ments apply if 1 improperly report
a transportation allowance?

(ay 1 you or your affiliate net a
transportation allowance rather than
report it as a separate entry against
Lhe royalty walue on Form MMS 2014,
you will be assessed an amount 1p to 10
percent of the netted allowance. not Lo
exceed $250 per lease selling arrange-
ment per sales period.

(h)y If you or your affiliate deduct a
trangportation allowance on Form
MMS-2014 that exceeds 50 percent of
the value of the eil transportel with-
out obtaining MMS's prior approval
under §206.108, you must pay interest
on the excess allowance amoun: taken
from Lhe date ihat amount is taken to
the date you or your affiliate file an
exception request that MMS arproves.
Tf you do not file an exception request,
or it MMS does not approve your re-
quest, you must pay interest on the ex-
cess allowance amount taken from the
date that amcunt 8 taken urtil the
date you pay Lhe additional royaities
owed.

§206.117 What reporting adjustments
must T make for transportation al-
lowances?

ta) It your or your affiliate’s actual
transportation allowance is less than
the amount you claimed on Form
MM®S-2014 for each month durng the
allowance reporting period, yoi must
pay additional royalties plus interest
computed under 30 CFR 218.51 from the
date you Look the deduction Lo the
date you repay the difference.

(b} If the actuzl ftransportation al-
lowance is greater than the amount
you claimed on Form MMS 2014 for any
month during the allowance form re-
porting perind. you are enlitled to a
credit, plns interest nnder applicable
raies.
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§206.118 Are actual or theoretical
losses permitted as part of a trans-
portation allowance?

You are allowed a deduction for oil
transportation which results from pay-
ments that you make {either volu-
metric or for value) for actual or theo
retical losses only under an arm’s-
length contract. You may noi Lake
such a deduction under a non-arm’s-
langth contract.

§206.119 How are royalty quantity and
quality determined?

ia) Compute royalties based on the
guantity and quality of oil as measured
at the point of settlement approved by
BLM for onshore leases o MM for off-
shore leases.

by I the walue of oil determined
under this subpart is based upon a
guantity or quality different from the
guantity or guality at the point of roy-
ally settlement approved by the BLM
for onshore leases or MMS for offshore
leases, adjust the value for those dif-
ferences in quahntity or quality.

(cy You may not claim a deduction
from the royalty velume or royalty
value for actual or theoretical losses
excepl as provided ir §206.118. Any ac-
tual 1oss that you may incur before the
royalty settlement metering or meas-
nrement, point is not subject to royalty
if BLM or MMS, as appropriate, dster-
mines that the loss is unaveidakle.

(dy Except as provided in paragraph
(1) of this section, royalties are due on
100 percent of the volume measured at
the approved point af royalty settle-
ment. You may not claim a reduction
in that measured volume for actual
losses beyond the approved point of
royalty settlement or for theoretical
losses thal are claimed to have taken
place either before or after the ap-
proved point of royalty settlement.

$206.120 How are operating allow-
ances determined?

MMS may use an operating allow-
ance for the purpose of computing pay-
ment obligations when specified in the
notice of sale and the lease. MMS will
specify the allowance amount or for-
mula in the notice of sale and in the
leage agreement.
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§206,121 Is there any grace period for
reporting and paying ruyalties after
this subpart becomes effective?

Tou may adjust royalties reporsed
and paid for the three production
months beginning June 1, 2000, without
hability for late payment interest.
This section applies only if the adjust-
ment, results from systems changes
needed to comply with new require-
ments imposed ander this subpart that
were not requirements under the prede-
cessol rule.

Subpart D—Federal Gas

Houpek: 53 FROI2720 Jan. 15, 1688, unless
otherwise noted

$206.150 Purpose and scope.

(a1 This subpart is applicable to all
gas production from Federal oil and
was leases. The purpose of this subpart
is o establish the value of production
for royalty purposes consistent with
the mineral leasing laws, other appli-
cable laws and lease terms.

(by If the specific provisions of any
statute or settlement agreement he-
tween the Urnited States and a lessee
resulting from administrative or judi-
rial litigation, or oil and gas lease sub-
ject to the requirements of this subpart
are inconsistent with any regulation in
this subpart, then the lease, statute, or
et tlement agreement shall govern to
the extent of mhat inconsistency.

(¢} All royaity paymenis made to
MMS are subject to audit and adjust-
ment.

)y The regulations in this subpart
are intended Lo ensure that the admin-
istration of oil and yas leases is dis-
charged in accordance with the re-
yuirements of the governing mineral
leasing lawg and lease terms.

161 FR 5461, Feh. 12, 1996]

4 204,151 Definitions.

For purposes of this subpart:

Allowance means a deduction in de
termining value for royalty purposes.
Processing aliowance means an aillow-
ance for the reasonable costs for proc-
eseing gas determined under this sub-
part. Transportation allowance means
an allowance for the cost of moving
royalty bearing substances (identifi-
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able, measurable oil and gas, Including
gas that is not in need of initial separa-
Lion) from the point at which it is first
identifiable and measurable to the
sales poinl or vther point where value
ig established under this subpart.

Arca means a geographic region at
least as large as the defined limits of
an oil and/or gas field, in which oil and/
or gas lease produicts have similar qual-
ity, economic, znid legal characieris-
tics.

Arm’s-length  coniract means a con-
tract or agreem2nt that has been ar-
rived at in the marketplace between
independent, nonaffiliated persons with
opposing economic interests regarding
that contract. Fer purposes of this sub-
part, two persons are affiliated if one
person controls, is controlled by, or is
under common control with another
person. For purposes of this subpart,
hased on the instruments of ownership
of the voting securities of an entity, or
hased on other fcrms of ownership:

(a) Ownership in excess of 3 percent
constitutes control;

() Ownership of 10 through 50 per-
cent creates a presumption of control;
and

() Ownership of less than 10 percent
creates a presumption of noncontrol
which MMS8 may rebut if it dem-
onstrates actua. or legal control, in-
cluding the existence of interlocking
directorates. )
Notwithstanding any other provisions
of this subpart, contracts between rel-
atives, either by blood or by marriage,
are not arm's-ength contracts. The
MMS may require the lessee to certify
ownership control. To be considered
arm’s-length for any production
month, a contract must meet the re-
guirements of this definition for that
production mon-h as well as when the
contract was executed.

Audit means a review, conducted in
accordance with generally accepted ac-
counting and anditing standards, of
royalty payment compliance activities
of lessees or olher interest holders wha
pay royalties, rents, or honuses on Fed-
eral leases.

BLM means tl.e Bureau of Land Man-
agament of the Department of the Inte-
rior.

Compressivn means the process of
raising the pressure of gas.

Minerais Management Service, Interior

Ceondensafe Tmeans  liguid hyidro-
carbons (mormally exceeding 40 degrees
of APL gravity) recoverad at the sur-
face without resorting o processing.
Condensate is the mixture of liquid hy-
drocarbons that results from condensa-
tion of petroleurn hydrocarbons exist-
ing initially in a gaseous phasa in an
undarground reservair.

Contract means any oral or written
agreement, including amendments or
revigiong thereto, between two or more
persons and enforceable by law that
with due consideration creates an obli-
galion.

Feld means a geographic region situ-
ated over one or maore subsurface oil
and gas reservoirs encompassing at
least the outermost bourdaries of all
nil and gas acenmulations known 10 he
within those reservoirs vertically pro-
jected te Llhe land surface. Onshore
rields are usually given names and
their official boundaries are often des-
ignated hy oil and gas reguiatory agen-
cies in the respective States in which
the fields are located. Ounter Conti-
nental Shelf (QOCS) fields are named
and their boundaries are designated by
MUWS.

Cas means any fluid, either combus-
tible or noncomhustible, hydrocarbon
ar nonhydrocarbon, which is extracted
from a reservoir and which has neither
independeni shape nor volume, bub
tends to expand indefinitely. It is a
anbstance that exists in a gaseous or
rarefied state under standard tempera-
ture and pressure conditions.

Gas pluni products means separate
marketahle elements, compounds, or
mixtures, whether in ligquid, gaseous,
or solid form, resulting from processing
zas, exciuding residue gas.

Gathering means the movement of
lease production to a central accumu-
lation andior treatment point on the
lease, unit or communitized area, or to
a central accumulation or treaiment
peint  off  the lease, unit  or
communilized area as approved by
BLM or MM§& OCS operations personnel
for onshore and OCS leases, respec-
tively.

Gross preceeds for royalty payment
purposes} means the total monies and
other consideration accruing to an oil
and gas lessee for Lhe disposition of the
gas. residoe gas, and gas plant products
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produced. Gross proceeds includes, but
is not limited to, payments to the les-
see for certain services such as dehy-
dration, measurement, and/or gath-
ering to the extent that the lessee is
ohligated to perform them at no cost to
the Federal Government. Tax reim-
bursements are part of the gross pro-
ceeds accruing to a lessee even though
the Federal royalty interest may he ex-
empt from taxation. Monies and ather
consideration, including the forms of
consideration identified in this para-
ecraph, to which a lessee Is CcONtrac-
tually or legally entitled but which it
does nol seek to collect through rea-
sonable efforts are also part of gross
proceeds.

Lease means any contract, profit-
share arrangement, joint venture, or
other agreement issued or approved by
{he United States under a mineral leas-
ing law that authorizes expioration for,
development or exiractiom of, or re-
moval of lease products—or the land
area covered by that authorizaticn,
whichever is required by the context.

Lease products means any leased min-
erals attributable to, originating from,
or allocated to Outer Continental Shelf
or onshore Federal leases.

Lessee means any person to whom Lhe
United Stafes issues a lease, and any
person who has been assigned an obli-
gation Lo make royalty or other pay-
ments regaired by the lease. This in-
cludes any person who has an interest
in a lease as well as an operataor or
payor whoe has no interest in the lease
but who has assumed the royalty pay-
ment responsihility.

Like-qualily lease products means
tease products which have similar
chemical, physical, and legal charac-
teristics.

Marketable condifion means lease
products which are sufficiently free
from impurities and otherwise in a can-
dition that they will be accepted hy a
purchaser under a sales contract typ-
ical for the field or area.

Marketing affiliate means an affiliate
of the lessee whose function is to ac-
quire only the lessee’s production and
ta market that production.

Minimuwm royalty means that min-
imum amotnt of annual royalty that
the lessee must pay as specified in the
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