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MEMORANDUM [FN*]

FN* This disposition i not appropriate
for publication and may not be cited to or
by the courts of this circuit except ag
provided by 9th Cir.R. 36-3.

*¢1 Appsllant Mission Resources, Inc.-TI,
("Mission”} appeals from the fudgment entered
by the district court in favor of appellee
Texaco Trading & Transportation Inc.

("Texaco Trading™) after the jury returnad a
general verdict in Mission's favor, but
awarded zerp damages. Misgion also appeals
the adverse summary judgment on its claims
for damagec under Cal Pub.Util.Code § 21086,
loss of profits on the gale of cude aofl,
intentional interference with contractual
relationg and yprospective economic advantage,
and fraud. Finally, Mission appeals the
district court’s granting of Texaco Trading’s
motion in limine to exclude evidence of cortain
permits issued under the Mineral Leamng Act
("MLA"™). The district court’s jurisdiction
rested on 28 US.C. §3 1441(a) and 1332(aX1).
We have juriediction under 28 U.S.C. § 1291,
and we affirm.

The core of Mission’'s lawguit i that Texaco
Trading's failure or refusal to iransport oil
from the Patrino property vie its crude oil
pipelines caused damages to Mission in: (1)
Lost profits on the gale of crude, becansa the
only other option to trangport the crude oil
was by tanker truck, which Miegion claims
was inefficient and more expensive; and (2)
Diminntion 1n value on the gale of the Patrino
property, becanse Texaco Trading refused
pipeline accees.

Mission’s firat amended complaint alleged
gix claims under California law: breach of
contract, tartious interference with contractual
relations, tartious interference with
progpective  sconomic  advantage, fraud,
violation of Cal.Pub Util Code § 2106, and
unfair competition in viclativn of Cal.Bus. &
Prof. Code § 17200 et seq.

The district court granted defendants’
motion for summary judgment on all but one
of Misgion’s claims, meluding Mission’s elaim
for damages under Pub Util.Code § 2106 for
the lose of profits on the sale of crude oil from
the Patrino property. [FN11 Thus, the sole
issue left for trial was Mission’s claim for
damagee under Pubh Uil Code § 2106, for the
diminution in the sale valne of the Patrino

property.

FN1. In its Notice of Appeal, Mission
stated that it appeuls “ORDER RE
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DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT filed April 28,
19947, However, in it briefs, Mission
does not challengr the district court's
granting of summary judgment in Texaco
Trading’s favor on its claims for breach of
contrart and unfarr compstition under
CalBus. & ProfCode § 17200, and
diemisgal of Texaco Exploration and
Produetion Inc. These issues ars therefore
waived. See Fed R App.P. 28(a); Simpson
v. Union 0il Co., 411 F24 837,900 n. 2
(@th Cir);, revd on other grounds, 396
U.S. 13 (1969).

Before trial, the district court ruled in
Iimine ewxcluding any evidence of Texaco
Trading's MLA permits, which are igcued by
the Department of the Interior for pipelines
which cross federal lands, At the cloge of
plaintuff's case, the district court granted
Texaco Trading’s motion for a directed verdict
digmigsing Misgion's eclaimg for punitive
damagec and dismiseing Texaco Inc, a5 a
party.

At the conelusion of the trial, the jury was
metructed that it could find for Mission only if
it found "each of the following elements: (1)
that Texaco operated a pipeline or pipelines
comnected to the Patrine property ms a
coramon carrier; (2) that Texaco’s refosal to
carry oil from the Pabing property caused
injury to Misgion; and (3) proof of the amount
of damages suffered by Mission " The district
court largely adopted Mission's requested
charge, which instructed the jury that it could
only sign the general verdict form for Misgion
if all elements of Mission’s cass had been
proven, including liability based on an
"unequivocal intention” by defendants to
dedicate their San Joaqun Valley pipeline
eystem to public use, as well as proof of
causation and demages. Mission did not
requeet 2 nominal damsges instruction. The
digtrict court further instructed the jury that:

¥*2 If the plaintiff has failed to prove each

of the things on which plaintif has the
burden of proof, your verdict should be for
the defendant. If you find that each of the
things on which plaintiff has the burden of
proof have been proven, your verdict should

be for the plaintiff,

The jury was given two general werdict
forms, one for Texaco Trading and one for
Mission The jury was instructed to sign the
verdict form for Migsion, if the jury found for
Mission, or the farm for Texaco Trading, if it
found for Texaco Trading. During its
deliberations, the jury asked the following
question: "Do we consider damages to Mission
only on tha eale of the property or do we
contider damages while Mission was operating
the field a8 well?” The court responded in
writing that the jury may consider damages to
Miczsion only on the gale of the property.

The jury returnsd & general verdict for
Missicn, but in the space provided for the
amount of damages inserted “zero” for
diminution in value of the property. Before
dismisging the jury, the court inquired
whether either party was claiming that the
vardiet was inconsistent. Neither party
claimed any inconsistency in the verdict.

Texaco Trading moved for entry of judgment
in ite favor, The disirict court entered
"Judgment for Defendant.” It held that the
"zero” damages verdict required entvy of
judgment for Texace Trading, because Misgion
failed to prove damages, which was an
eagential element of its elaim. Misgion moved
for a new trial limited tn the amount of
damages, or in the alternative on all igsues, or
to amend the judgment to reflect that Mission
prevailed on all issues except the amount of
damages. Mission's basis for this motion was
that the verdict wag ineconsistent, The court
denied Migsion's motion on the ground that
Mission had waived its right to object to the
verdict ae inconsistent, in that the court
mquired  repeatedly whether  Mission
conridered the wverdiet inconsistent before
dismissing the jury, and Migssion stated that it
did not. Further, Mission did not argue that
the verdict was inconsistent in its opposition
to Texaco Trading's motion for entry of

Judgment.
L. General Verdiet With Zero Damages

Mission cites Wilks v. Reyes, 5 F.3d 412, 415

Copr. ® West 1997 No claim to oriy. U.S, govt. works
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(9th Cur.1993), in support of its contention for
de novo review of district court’s
determination of whether verdict was
congistent. It cites Los Angeles Nut House v,
Holiday Hardware Corp., 825 F.2d 1351 {(9th
Cir.1987), for the propoaition that federal law
governg inconsistent vwerdicts, but then
proceede to argue that state law could also
aypply. However, this case does not involve a
general verdict which is inconsistent with
special interrogatories submitted to the jury.
Therefore, Fed R.Civ.P. 4%b), Wilke, and Log
Angeles Nut House are inrpplicable. The jury
in this c¢ese returned an internally
inconmistent verdict: in order to return o
general verdict for Mission, the jury needed to
find damages; however, it returned a genera!
verdict for Migzion, but awarded zero
damages. We review the digtrict court’s entry
of judgment and denial of motion for new
trial, after the jury retuwrns an intemally
inconsistent verdiet awarding rero damages,
for abuse of discretion Philyppine Nat’l Oil
Co. v, Garrett Corp., 724 F.2d 803, 805 (Sth
Cir.1984).

**3 In Philippine Nat'l Oil Co., the jury
retwned a general verdict for Philippine
National Oil Co. (“PNOC") on a negligent
misrepresentation claim, but awarded PNOC
zero damages. Id at 804. The jury was
instructed that damages were an egsential
¢lement of the elaim, Id at 805. PNOC did
not ohject to the verdict prior to the dismissal
of the jury and subsequently moved for a new
trial, which was denied. Id at 804, As is the
case here, that case did not involve & verdict
inconsistent with &pecial interrogatories:
"What PNOC complains of ig a jury verdicet in
its favor that faile to award damages.” 1d. at
805. We held that "PNOC waived ite right to
object to the verdict by failing to object when
the verdict was read.” Id.

Here, Mission waived its nght to object to
the verdict. After the verdict was returned,
the following diseussion took place:

THE COURT: We won't enter anything at

the present time. But is there any concern

that the verdict is inconsistent? If there is,
we'll bring the jury back

MR CARRUTH (TEXACO): Absolutely not.

It is conmistent. But Mr. Halling--go ahead.
Just let me finish He has the burden of all
four of those issues.
THE COURT: I want to hear from Mr.
Halling if he agrees that the verdict is not
inconsistent.
MR. HALLING [MISSIONI: Well, Your
Honor, 1 believe that the verdict i a general
vardict and it jg found for the plaintiff
THE COURT: I'm not trying to get what
you think it ig. Is there any inconsistency in
the verdict, as far as you are concerned?
ME. HALLING: There is no internal
inconsigtency, but I belisve having found
liability, it's hard for me to understand on
the record how there can be no damages.
THE COURT: I'm not sure I agree with you
there, but we can tallk ahont that later, But
my point is-all right The parties have
angwered my question. All night,

ER 117.18 (emphasis added).

In denying Misgion's motion for a new trial,
the district court correctly found that at the
time the verdict was returned, Mission took
the position that the verdict was not
meonsistent. Even if Mission did not waive its
right to ohject to the verdiet, the district court
would not have abused its discretion in
entering judgment in favar of Texaco Trading.
Id. at' 806.

II, PUC Statute of Limitations

Mission argusg that the district court erred
in applying the two-year statute of limitations
under Pub.Util Code § 735 to Mission's claim
under Pub.Util. Code § 2106 for damages for
lost profite. It contends that the three-year
gtatute of limitations set forth in
Pub.Uti) Code § 736 ir applicable. Even if the
two-year statute applied, Mission eontends
that the district court erred in granting
summary judgmsnt in Texaco Trading’s favor
because Micsion presented evidence of

damages arising from its sales of ecrude ol
within the two-year period,

The district court's granting of summary
Judgment is subiect to de nove review.
Darring v. Kinchelae, 783 F.2d 874, 876 (Sth
Cir,1986). In reviewing decisions of the

Copr. © West 1997 No ¢laim to opg. U.S. govt. works
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digtriet court, the court of appeals may affirm
on any ground finding support in the record.
Smith v, Block, 784 F.2d 998, 996, fn. 4 (Sth
Cir.1986);, Salmeron v, Umnited States, 724
F.2d 1357 (9th Cir.1983).

*%¢ Migeinn's fifth cause of action in its
amended complaint alleges a violation of
Cal.Pub.Util Code § 2106, which provides
liahility for:

Any public utility which does, causes to be

done, or permits any act, matter or thing

prohibited or declared unlawful, or which
omits to any act, matter or thing required to
be done, exther by the Constitution, any law
of thit State, or any order or decision of the

COMMIBSION. ...

Two statutes of limitations govern actions
under the CalPub Util.Code. Section 735
provides:

All complaintg for damages resulting from a

violation of any of the provisions of this

part, except Sections 494 and 532, ghsll
either be filed with the commission, or
where concurrent jurisdiction of the cause of
action is verted by the Constitution and laws
of this State, in the courts, in any court of
competent juriediction, within two years
from the time the cause of action accruss,
and not after,

Cal Pub.Util.Code § 735. Cal.Pub,Util.Code §

736 7provides a threeyear atatute of

limitations for actions brought under §§ 494
and 632, :

Misgion did not sue under § 494 or § 532,
but under § 2106. Tts amended complaint
makes no mention of §§ 494 or 532. Mission
argues, nonetheless, that its complaint states
causes of action undear §§ 494 and 532
sufficient to satisfy federal notice pleading

requiraments.  Section 494 applies omly to

common carrier charges that are different
from “charges specified in its schedule fjled
and in effect at the ime” or to the extension of
privileges not "regularly and uniformly
extended to all carporations and persons,”

Section 582 gimilarly requires a public
utility to charge only the rates "specified in its
schedules on file and in effect at the time...."
Mission argues that these statutes are broad

NO. 1909 P.18-3¢
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catch-all prohibitions against diseriminating
in the operation of Texnco Trading's pipelies,

By their plain meaning, these statutes apply
only to noncompliance with filed rates and
schedules. Texaco Trading, of course, has nat
filed any tariffs. It contends that ite pipelines
are private and hac steadfastly maintained
that it ir not a common carrier or public
utility under California law. Micgkion's
contention, that the "extension of privileges”
clauses in §F 494 and 532 apply to the
operation of pipelines in the absence of filed
tariffs is unsupported by the plain language of
the statutac and their setting and context in
Divicion 1, Part 1, Chaptsr 2, of the
Cal Pub.Util.Code. Mission's ¢laim is not one
to which the three-year statute of hmitations
of § 736 applies.

Mission argues that the district court
nonethelege erred in  granting SUMMArY
judgment to defendants, becanse it presented
evidence of damages within the two-year
limitations period of § 735. Mission claims
that Steven West of Anschutz attempted to
obtain pipeline access, which was denied,
between September 17, 1990, (the two-year
limitation eutoff) and November 1990 {when
Anschutz eventually obtained pipeline access).
Misgion argues that it suffered damages,
because Anschutz agreed, ag part of ite crude
oil purchase agreement with Mission:

**5 AMT [Anuchutz] will use its best efforts

to ship the crudes that have available

pipeline trangportation means subject to the
economic positions being the same as
trucking or better economics. Any savings
or advantage over trucking will be eplit with
the approprinte sellsr.
Thus, if Texaco Trading denied Anschutz
access between September 17, and November,
1990, Mission contends, it guffered damages
within the two-year period.

However, there was no evidence before the
district court at summary judgment that
Anschutz requested pipeline access during the
relevant time period. Abgent such a request,
Texaeco Truding could not have denied access.
Mission asserts that West “testified at trial
that he acked [Texaco Trading for pipeline

Copr. © West 1997 No claim to orig, U.S. govt. works
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access] each and every month from the
ineeption of the contract with Misgion in June
1990...." Wast’s trial testimony is irrelevant.
Lippi v. City Bank, 955 F.2d 599, 604 (9th
Cir.1992) (appellate “review is limited to the
record presented to the district court at the

time of summary judgment”).

At summary judgment, Mission argued that
"Miggion and its buyers during this period,
EKern il (February 1989-Jume 1989)
Petrosource/Enron (June 1989-June 1990), and
Anschutz (June 1990-Decamber 1990), sought
pipeline transportation from Texaco.” In
support of thig contention, Misgion cited
West’s deposition testimony (p. 61). However,
West there statad only that he contaeted Dick
Murray of Texaco around the date of June 25,
1990, regarding transportation of erude oil.
Misgion also cited West’s depogition testimony
for the propogition that Anschutz contacted
Texarn regarding pipeline transportation (pp.
158-51). However, West stated that these
conversations took place in July or August of
1990. Therefore, there wae no evidence hefore
the district court at the time of summary
jodgment that Anschuir had attempted
unsuccessfully to obtain transportation of its
crude 01l through Taxarco’s pipelines between
September 17, and November 1990, [FN2)

FN2. Further, any claim to damages
baced on denial of pipeline access is
gpeculative. Once Anschutz entered into
a transportation agreement with Texaco
Trading, it did not share any savings with
Misggion, if there were any. Thus, there
was no automatically guarantsed increase
in revenue from pipeline access, as
Micsion theorized O, if there were any,
they were not shared with Migsion

IOL Fraud Claim

Mission contends that Texaco Trading
fravdulently miarepresented to Mission that
Texace Trading's 10" mainline did not
traneport oil in a southerly direction. After
the sale of the Patrino property in 1988,
Texaco Trading reconfigured its pipelines so
that hight crude could flow through the 10"
mainline in a southerly direction to Four

Corners and Line 63, which serve the Los
Angelss market. Thus, it claims that the
statement of Joyese and Murray of Texaco
Trading to Mission's emplovees and Wegt of
Anschutz that the 10" mainline van in the
opposite, nurtherly, direction was false.

Mission argues detrimental reliance in that
if ‘it had known the true direction of the
mainline, it could have marketed its oil in the
Loe Angeles markest. Mission claims it could
have complained 1o the Department of the
Interior, which was investigating Texaco
Trading at that time for MLA permit
violations, and to the State of California,
which eventually bscame involved in the Long
Beach litigation with Texnaco. Mizeion
contends that its complaints could have
resulted In itg obtaining access to Texaco
Trading’s pipelines. In its opporition to the
motion for summary judgment, it contended
that these allegations raised a genuine issue
of material fact concerning the elemeni of
detrimental reliance,

**6 In order to prevail on its frand claim,
Miegion must establish detrimental reliance
on the miesrepresentation. Cal.Civ.Code §%
1705, 1710; Hobart v. Hobart Fstate Co., 26
Cal.2d 412, 422 (1945). Mission must also
ehow that Texaco Trading had a duty to
disclose these facts about the 10" pipeline.
*Ordinarily, failure to disclose material facts
known only to one party is not actionable
fraud unless there is a fiduiary or
canfidential relationchip imposing a duty to
disclose.” Kruse v, Bank of America, 202
Cal App.3d 52 (1985),

Nothing in the record supports Mission's
claim that had it complained to the
appropnate authorities about the denial of
access, Texaco Trading would have granted
access to it 10" mainline, Misggion’s
reagoning is  far too attenuated and
speculative. Further, Texaco Trading merely
allgpedly employed a falsehood to do what it
otherwise could have accomplished directly. It
cannot be said that Mission relied on the
misrepresentation to its datriment in suffering
denial of access to the pipeline. Miesion’s
fraud claim is without pubstance. See Hunter

Copr. © West 1997 No claim 1o orig. U.S. govt. works
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v. Up-Right, Inc, 6 Cal.4th 1174, 1184 (1983)
(tarminated employee camnot maintain fraud
cause of action againgt former employer,

because employee cannot be said to have’

detrimentally relied on falsshood, where
employer "emplayed n falgehood to do whnat it
otherwise eould have accampliched directly™.
Miegion contends that Lazar v. Superior Court,
12 Caldth 631 (1996), limits Hunter in the
context of detrimental reliance. Ik 1is
mistaken In Hunter, there wag no
detrimental relianre on the employer's
misreprerentations, becanse the employer
would have terminated the plaintiff
regardlese. Hunter, 6 Cal4th at 1184, In
Lazar, there was detrimental reliance, because
the employer's mimrepresentation was
intended to and actually did induce the
plaintiff to entsr into an employment contract
and to relocate across the country. Lazar, 12
Gal 4th at 641. Ag is the case here, there was
no detrimental reliance in Hunter because the
party making the mizrepresentation employed
a falsehood to accomplish what it could have
accomplished through other means. [FN3]

FN3. Here too, Misgion’s damage theory
is gpeculative. During the relevant time
period, PetroSouree/Enron and Anschutz
were Migsion’s purchasers. There is no
showing that these purchasers would have
ghared any savings with Mission Mission
does not allege that it had an agreement
with Petrosource/Enron whereby it would
share savinge derived from pipeline access
with Misgion Moreover, although
Anschutr eventually entered into a
trangpartation agreement with Texaco
Trading, either there were no savings to
chare, or Anechutz chose not to share any
trangportation gavings. See Suatter v,
General Petroleum Corp., 28 Cal.2d 525
(1946); Kuffel v. Seaside Qil Co., 11
Cal.App.3d 354 (1970} (speculative
damagee not recoverable in fraud action).

IV, Intentional Interference with Contract
Claim

On its claim for tortious interference with
contractual relations, as far as can be gleaned
from its bref, Mission contends that the

dictvict court erred cn summary judgmant by
determining that: (1) Anschutz did not ghare
gavings with Misgion when it entered into a
trangportation  agreement  with  Texaco
Trading; (2) Texaco Trading lacked the
requikite Jmowladge of the agreement between,
Miggion and Ancchutz to ghare eavings, and
(3) the type of injury alleged was not
compengable in an intentional interference
claim_

“The most genaral application of the rule is
to cagseg where the party with whom the
plaintiff hag entered into an agreement hae
been indused to hreach it, but the rule is alan
applicable where the plaintiff's performance
hat been preventad or rendsred more
expensive or burdensome...”  Lipman v.
Bricbane Elementary Sch. Digt, 55 Cal.2d
224, 232 (1961), A neceseary requisitc to
liability is proof that the defendant’s actions
were intended to interfere with the
contractual relationghip. Seaman’s Direct
Buying Serv., Inc. v. Standard Oil Co., 36
Cal.3d 766 (1984), overruled on other isgues,
Freeman & Mills, Inc. v. Belcher Oil Co., 11
Cal4th 85, 87 (Cal.1995). A claim for
interference with contract it governad by a
two-year statute of limitations. Richardson v.
Allstate Ins. Co., 117 Cal.App.3d 8, 11-12
(1981). Therefore, any claim must relate to
Misgion's contract with Anschutz, between
September 17 and November 1990, when
Anschutz  entered into & transportation
agreement with Texaco Trading,

®%7 As digcuseed above, thers simply was no
evidenee at summary judgment that Anechuts
entered 1nto a transportation agreement with
Texaco Trading in September and October
1090. [FN4) There also was no evidence that
Texaco Trading knew of any agreement
between Anschutz and Mission to share
RAVINgS.

FN4. Ag stated earlier, we must disregard
West's trial testimony, which was not
before the court at the time it heard
defendants’ motion  for summary
judgment,

Vague awareness of some generalized harm

Coypr. ©® West 1997 No claim to orig. U.S. govt. works
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is inguffirient. Mission’s reliance on Ramonn
Manor Convalescent Hosp, v. Care Enter,, 177
Cal App.8d 1120 (1986), is misplaced There,
the lessee’s decigion to hold over beyond the
term of its leass was made with the knnwledge
that such sction would frustrate the lagitimate
expectations of the new lessse who wanted to
move inta the mursing home. Id. at 1133.
Since there wasz no evidence that Texaco
Trading Imew that its denial of access would
interfere with Mission's sagreement with
Anschutz to ehare savings, summary judgment
was proper. [FN5]

FN5. Miesion also argues that “[tThe
plaintiff need only show that
‘'performance it made more costly or
burdensome’.” Perhaps Anschutz could
argue that 1t performance was made
more costly or burdensome, but Mission
cannot, Also, as with Mission’s frand
claim, Miseion's theory of damages is
entirely speculative. Pipeline access did
not guarantee increased revenue for
Mission, as evidenced by Anschutz's post-
access conduct of not sharng any savings
with Mission. See footnote 4, supra.

V. Interference With Prospective Economir
Advantage Claim

On its intentional interference with
progpectiva advantage claim, Misgion eontends
that the digtrict court erred: (1) In holding
that loss of some profits cannot muffice to
satisfy the actual dimmption requirement; and
Z] In holding that Mission did not have
sufficiently definite prospective relationships
with potential purchasers.

Firgt, Mission argues that as a result of
Texaco'e denial of pipeline access, Mission’s
contracts with Anschutz and Santa Fe were
less profitable than they otherwise would have
been. However, the failure to achieve the
maximum profite contemplated under w
contract is insufficient to establish the
element of actual “digruption” of the
relationship. See Pacific Gas & Elec. Co. v,
Bear Stearns & Co., 50 Cal .34 1118, 1129 n 8
(1970). [FN6]

FN6. Here, too, Misgion depends on the
same speculative theory of damages. See
footnotes 3 & 4, supra.

Mission did not come forward with any
evidence that it had any economic relationship
with any purchasers other than Anschutz and
Santa Fs. It argues, howaver, that "Mission
solicited buyers from throughout the state™.
Thie is insufficient. See Wilaon v. Loew's Inc,,
142 Cal App.2d 183, 194-195 (1956), Mission
fails to provide any evidence that it ever
entered into an economic relationship with
any of these parties. The law precludes
recovary for overly speculative e¢xpectancias by
initially requiring proof that the business
relationship contained “the probability of
future econmomic benefit to the plaintiff "
Youst v. Longo, 43 Cal8d 64, 71 (1987).
"Although varying language has been used to
express this threshold requirement, the caser
generally agree it must be reasonably
probable that the prospective economic
advantage would have been realized but for
defendants’ interference.* Id Mission's
showing on summery jndgment failed to prove
a sufficient level of certainty regarding what
were only hypothetical relationships.

VL Motion in limine re MLA permits

Texaco Trading moved in limine to exclude
evidence of rightsof-way obtained by Texaco
or ite predecessors from the United States
Department of the Intevior under the MLA, 30
U.S.C. § 185, on the ground that the evidenre
was irrelevant and unduly prejedicial. The
district court granted Texaco Trading’s motion
on the basis that the relevance of the MLA
permite waw too tangential to the resolution of
the claym that Texaco was a common carrier
under California law, and any relevance that
the MLA permits might have was cutweighed
by prejudice to Texaco and the real possibility
of jury confusion.

**8 The trial court’s evidentiary rulingg
may be reversed anly upon a showing of abuse
of discretion  City of Long Beach v. Standard
01l Co., 46 F.3d 929, 936 (Oth Cir.1925), The
errongous exclusion of evidence is reversible
only if appellant demonstrates prejudice. Id.;

Copr. © West 1997 No claim to orig, U.S. govt. works
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Jauregui v. City of Glendsle, 852 F,2d 1128,
1132-33 (3th Cir.1988). Prejudice can be found
only if the cowrt concludes that an error
tainted tha remlt Ackley v. Western
Conference of Teamstars, 958 F.2d 1463, 1470
n 4 (9th Cir.1992).

Miesion contends that the digtrict court
abused its discretion becauge the MLA permits
were “"highly peobative and legally
compelied”, bacause the Califormia Supreme
Court stated that MLA permits constitute
“substantial evidence that would support a
finding that » federal permittee had dedicated
its pipeline to public use for the common
carriage " Richfield Oil. Corp, v. Public
Ttil. Comun’n, 54 Cal.2d 419, 441 (1960),

Texaco’'s MLA permits cover pipelinas not
connected to the Patrino property, The
California Supreme Court recognized that the
common carrier requirements of the MLA are
different from the reguirements under
California law. Id. California law reguires an
"intent to dedicate the property to sexrve ths
public” to establish common earrier status, Id,
Federal iaw merely requires that the pipeline
owner "accept, convey, trangport, or purchage
without discrimination all oil or gas delivered
to & pipeline.® 30 U.S.C § 185 X2XA).

The dietriet court reasonad that "[tThare are
foo many interveming issust of statutory
congtruction that need to be resolved before it
can be determined that this evidence ig
relevant in any event.” It correctly observed
that the California Supreme Court's
statement in Richfield regarding "substantial
evidence ... to support a finding .. of
dedicat{ion]," "does not make thie evidenece
relevant as a matter of law." Finally, it
concluded that the use of federal MLA
"Cusuwen GuTier” permuts o prove Caltorrua
common carrier obligations would be unduly
confusing 1o the jury, especially in light of the
fact that the pipelines were not connected to
the Patrino property.

Ag all of the factors weighed and considered
by the district court indicate, thig 15 a highly
discretionary ruling. In the circumstances
here, we conclude that the district court did

not abuse itg discretion in excluding evidence
of the MLA permits.

AFFIRMED.

END OF DOCUMENT
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1 Q, S0 it was your assumption that ANS crude
2 oil sold in San Francisco was selling at the prices
3 reported for ANS in Los Angelea?
4 A. I think that's right.
5 Q. Do you believe that ANS crude oil sales in
6 San Francisco are the best measure of what the value or
7 price of Mission's heavy production would have been had
8 Mission had nondiscriminatory access to Texaco's .
9 pipelines?
10 A. That's the estimate that I have generated
11 at this point, and at this point it is my best estimate,
12 yes-
13 Q. What cother posgible sources of pricing
14 information could provide a better egtimate of the value
15 that Mission might have received for its heavy
16 production had it had nondiscriminatory access to
17 Texaco's pipelinea?
18 A. Well, I might be interested in looking at
19 comparable crude oila produced in other market areas
20 such as east of the Rockies that are connected to
21 commeon—carrier pipeline systems,
22 Q. Did Taxaco mell heavy San Joaguin Valley
23 | crude o0il in the Bay Area?
24 A. At what point in time?
25 Q. During 1989 to 1950.
18
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Q. So that a refiner who was willing to pay
in 1989 517.10 for ANS crude cil should have been
willing to pay $17.10 minug S2.6D0 for a qgravity

adjustment for Belridge heavy delivered to their

refinery?
A. Can I have that back.
MR. HALLING: Objectjion.
MR, ARBISSER: I will restate it.
Q. Is it the assumption of your analysis that

a refiner who was paving 5$17.10 in 1985 for ANS crude
oil in the Bay Area would have been willing to pay that
price, $17.10, less the 52.60 gravity adjustment for 14

degree Belridge heavy crude delivered to its refinery?

A. Including transportation cost, yes.

Q. I underxtand that.

A. Yes.

Q. Tha£ is what it would have been willing to

pay delivered?

A, That's right.

Q- And that, in order to figure out what they
would have paid in the field, vou would deduct the
transportation coxt?

a. That's correct,

Q. But, rather than doing the analyszis that

way, instead you have computed what you call an

40
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